11-15-88 

Vol.  53  No.  220 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


Tuesday 

November  15,  1988 


*!******»:*******^*S-£«  iq  j  j  -4g 

ft  FR  StRIftSOGS  NOV  89  p 
SERIALS  PROCESSING 
UNIV  MICROFILMS  INTL 
300  N  ZEEB  RO 
ANN  ARBOR  MI  48106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U  S.  Government  Printing  Office 
(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  $300 


11-15-88 

Vol.  53  No.  220 
°ages  45881-46078 


Tuesday 

November  15t  1988 


BEST  COPY  AVAILABLE 


II  Federal  Register  /  Vol.  53,  No.  220  /  Tuesday,  November 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch. 

15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form;  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  DC  20402,  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  53  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 

Subscriptions: 

Paper  or  fiche 
Magnetic  tapes 

Problems  with  public  subscriptions 
Single  copies/back  copies: 

Paper  or  fiche 
Magnetic  tapes 

Problems  with  public  single  copies 


202-783-3238 

275-3328 

275-3054 


783-3238 

275-3328 

275-3050 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5240 

Magnetic  tapes  275-3328 

Problems  with  Federal  agency  subscriptions  523-5240 


For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 


Contents 


Federal  Register 

Vol.  53,  No.  220 
Tuesday,  November  15,  1988 


Agricultural  Marketing  Service 

PROPOSED  RULES 

Dried  beans  or  peas  (frozen  hydrated};  grade  standards, 
45908 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Commodity  Credit 
Corporation;  Farmers  Home  Administration;  Food 
Safety  and  Inspection  Service 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Meetings;  advisory  committees; 

December,  45983 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 

Wholesale;  annual,  45952 

Centers  for  Disease  Control 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Injury  Prevention  and  Control  Advisory  Committee,  45983 

Commerce  Department 

See  also  Census  Bureau;  Export  Administration  Bureau; 
National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45952 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 
NOTICES 

Procurement  list,  1989: 

Establishment,  46018 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Bangladesh;  correction,  45953 
Taiwan;  correction,  45953 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 

Milk  price  support  program,  45887 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  46013 
Settlement  agreements: 

Cyrena,  Inc.,  45953 


Customs  Service 

RULES 

Customs  bonds: 

Customs  bond  structure,  45901 
PROPOSED  RULES 
Customs  bonds: 

Bond  structure;  instruments  of  international  traffic  bond 
condition;  liquidated  damage  provision,  etc.,  45917 


Education  Department 

PROPOSED  RULES 

Elementary  and  secondary  education: 

Christa  McAuliffe  fellowship  program.  46072 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Business  and  international  education  program;  field 
readers.  46076 

Fulbright-Hays  doctoral  dissertation  research  abroad, 
faculty  research  abroad,  and  group  projects  abroad 
programs;  field  readers,  46077 

International  research  and  studies  program;  field  readers, 
46076 

National  Institute  on  Disability  and  Rehabilitation 
Research — 

Funding  priorities,  46062 

National  resource  centers  and  foreign  language  and  area 
studies  fellowships  programs;  field  readers,  46076 

Postsecondary  education  improvement  fund — 

Targeted  competition,  45955 

Undergraduate  international  studies  and  foreign  language 
program;  field  readers,  46077 

Meetings: 

Education  Statistics  Advisory  Council,  45956 

Employment  and  Training  Administration 

NOTICES 

Meetings: 

Job  Corps  Advisory  Committee,  45994 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission;  Hearings  and  Appeals 
Office,  Energy  Department;  Western  Area  Power 
Administration 

NOTICES 

Meetings: 

Innovative  clean  coal  technology  solicitation;  cost  sharing 
requirements,  etc.;  Western  projects  participation, 
45956 


Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Mike’s  Pharmacy,  45993 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Metro  Gaz  Marketing,  Inc.,  45958 
Michigan  Consolidated  Gas  Co.,  45959 
Transco  Energy  Marketing  Co.,  45960 


IV 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday,  November  15, 1988  /  Contents 


Federal  Deposit  Insurance  Corporation 

NOTICES 

Advertising  of  interest  on  deposits,  45976 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  gas  companies  (Natural  Gas  Act): 

Report  by  natural  gas  pipeline  companies  on  service 
interruptions;  revision,  45899 

NOTICES 

Natural  gas  certificate  filings: 

CNG  Transmission  Corp.  et  al.,  45960 
Applications,  hearings,  determinations,  etc.: 

CNG  Transmission  Corp.,  45964 
Northern  Border  Pipeline  Co.,  45964 
South  Georgia  Natural  Gas  Co.,  45965 
Tennessee  Gas  Pipeline  Co.,  45965 
Transcontinental  Gas  Pipe  Line  Corp.,  45965 
Transcontinental  Gas  Pipe  Line  Corp.  et  al.,  45965 
Williams  Natural  Gas  Co.,  45966 


Environmental  Protection  Agency 

PROPOSED  RULES 

Hazardous  waste: 

Mining  waste  exclusion,  45948 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Metalaxyl,  45946 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Municipal  Water  Pollution  Control  Program  Management 
Advisory  Group,  45975 
Toxic  and  hazardous  substances  control: 

Chemical  testing — 

Confidential  business  information  and  data  transfer  to 
contractors,  45975 

Premanufacture  notices  receipts,  45975 

Executive  Office  of  the  President 

See  Management  and  Budget  Office;  Presidential 
Documents 

Export  Administration  Bureau 

RULES 

Export  licensing: 

Finland;  exports  and  permissive  reexports  to  China  under 
General  License  G-GEU  and  GCG;  higher  level 
computers,  45899 

PROPOSED  RULES 

Foreign  policy-based  export  controls,  45911 

NOTICES 

Meetings: 

Military  Critical  Technologies  List  Implementation 
Technical  Advisory  Committee,  45952 

Farmers  Home  Administration 

RULES 

Program  regulations: 

Debt  settlement — 

Community  and  business  programs;  correction.  45887 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Bell  Helicopter  Textron,  Inc.,  45892 
Boeing,  45892 

General  Electric  Co.,  45894 
Pratt  &  Whitney,  45895 
Pratt  &  Whitney  Canada,  45897 
PROPOSED  RULES 
Airworthiness  directives: 

California  Department  of  Forestry  et  al.,  45911 
NOTICES 

Airport  noise  compatibility  program: 

Ft.  Lauderdale  Executive  Airport,  FL,  46008 
Environmental  statements;  availability,  etc.: 

Worcester  Municipal  Airport,  Worcester,  MA,  46009 
Exemption  petitions;  summary  and  disposition,  46009 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  broadcasting: 

Skywave  propagation,  45948 

NOTICES 

Radio  services,  special: 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  45976 


Federal  Maritime  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45977 

Agreements  filed,  etc.,  45977 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  46013 
(2  documents) 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Bankers  Trust  New  York  Corp.,  45978,  45979 
(2  documents) 

Chase  Manhattan  Corp.,  45980 
Citicorp,  45931 

J.P.  Morgan  &  Co.  Inc.,  45981,  45982 
(2  documents) 

Federal  Trade  Commission 

PROPOSED  RULES 

Textile  Fiber  Products  Identification  Act: 

Generic  names;  establishment  requests,  45913 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Federal  debt  collection  and  discount  evaluation;  Treasury 
current  value  of  fund  rate,  46010 

Fish  and  Wildlife  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45990 

Food  and  Drug  Administration 

PROPOSED  RULES 

Medical  devices: 

Electromedical  devices;  classification,  46040 

NOTICES 

Animal  drugs,  feeds,  and  related  products: 

Sulfamethazine,  etc.,  in  food-producing  animals,  46050 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday,  November  15, 1988  /  Contents 


V 


Food  Safety  and  inspection  Service 

RULES 

Meat  and  poultry  inspection: 

Livestock  thyroid  glands  and  laryngeal  muscle  tissue: 
disposition,  45888 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Care  Financing 
Administration;  National  Institutes  of  Health;  Social 
Security  Administration 

Health  Care  Financing  Administration 
NOTICES 

Medicare: 

Home  health  agency  costs  per  visit;  schedule  of  limits; 
correction,  46015 
Meetings: 

International  Classification  of  Diseases,  Ninth  Revision, 
Clinical  Modification  Coordination  and  Maintenance 
Committee,  45984 

Uniform  Needs  Assessment  Instrument(s)  Development 
Advisory  Panel,  45984 
Privacy  Act;  systems  of  records,  45985 

Hearings  and  Appeals  Office,  Energy  Department 
NOTICES 

Cases  filed,  45966 
Decisions  and  orders,  45967 
Remedial  orders: 

Objections  filed,  45971 

Special  refund  procedures;  implementation,  45971 

Housing  and  Urban  Development  Department 
RULES 

Debarment  and  suspension  (nonprocurement),  45903 

interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service;  Reclamation  Bureau;  Surface 
Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 

Benefits  and  contributions;  permitted  disparity,  45917 
Subsidies  by  foreign  governments  through  taxing  systems; 
foreign  tax  credits  denial,  45942 

Justice  Department 

See  Drug  Enforcement  Administration;  Parole  Commission 

Labor  Department 

See  also  Employment  and  Training  Administration;  Mine 
Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45994 

Land  Management  Bureau 
NOTICES 

Meetings: 

Craig  District  Advisory  Council,  45990 

Management  and  Budget  Office 
NOTICES 

Commercial  activities  inventories  (Circular  A-76),  46004 


Mine  Safety  and  Health  Administration 
NOTICES 

Petitions  for  mandatory  safety  standard  modifications; 

summary  of  affirmative  decisions,  45995 
Safety  standard  petitions: 

R&B  Mining  Co.,  45999 
(2  documents) 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Acid  Precipitation  Assessment  Program 
NOTICES 

Meetings,  46000 

National  Foundation  on  the  Arts  and  the  Humanities 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Museum  services — 

Conservation  project  support  program,  46000 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Human  Fetal  Tissue  Transplantation  Research  Panel, 
45986 

National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Marine  mammals: 

Taking  incidental  to  commercial  fishing  operations,  45953 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 

Pending  nominations — 

Connecticut  et  al.,  45991 

National  Transportation  Safety  Board 
NOTICES 

Meetings;  Sunshine  Act,  46013 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Light-water  cooled  nuclear  power  plants;  leakage  rate 
testing  for  containments,  alternative  methods,  45890 
NOTICES 

Environmental  statements;  availability,  etc.: 

Consumers  Power  Co.,  46001 
Meetings;  Sunshine  Act,  46013 

Regulatory  guides;  issuance,  availability,  and  withdrawal, 
46002 

Applications,  hearings,  determinations,  etc.: 

Power  Authority  of  State  of  New  York,  46003 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Parole  Commission 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 

Parole  policy  guidelines — 

Parole  hearing  requirements,  45903 


VI 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday,  November  15,  1988  /  Contents 


PROPOSED  RULES 

Federal  prisoners;  paroling  and  releasing,  etc.; 

Parole  policy  guidelines — 

Property  destruction  by  arson  or  explosives,  45950 

Pension  Benefit  Guaranty  Corporation 
RULES 

Multiemployer  and  single-employer  plans: 

Premium  payments;  interest  rates,  45904 
Multiemployer  plans: 

Valuation  of  plan  benefits  and  plan  assets  following  mass 
withdrawal — 

Interest  rates,  45906 

Personnel  Management  Office 

RULES 

Absence  and  leave: 

Temporary  leave  transfer  program,  45886 
Pay  administration 
Back  pay;  interest,  45885 

Presidential  Documents 
PROCLAMATIONS 

Special  observances: 

China-Burma-India  Veterans  Appreciation  Day,  National 
(Proc.  5906),  45881 

Firefighters  Day,  National  (Proc.  5907),  45883 

Public  Health  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  National  Institutes  of  Health 

Reclamation  Bureau 
NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Arizona;  correction,  46015 

Securities  and  Exchange  Commission 
NOTICES 

Applications,  hearings,  determinations,  etc.: 

American  Skandia  Life  Assurance  Corp.  et  al.,  46007 
Participants  Trust  Co.,  46008 

Social  Security  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations.  45987 

Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 

Environmental  statements;  availability,  etc.: 

Big  Sky  Area  B  mine.  MT,  45992 


United  States  Information  Agency 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Private  non-profit  organizations  in  support  of 

international  educational  and  cultural  activities, 

46011 

Veterans  Administration 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Active  military  service,  45906 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation,  45944 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
46011 

Western  Area  Power  Administration 
NOTICES 

Power  rate  adjustments: 

Pick-Sloan  Missouri  Basin  Program — 

Eastern  and  Western  Divisions:  correction,  46015 


Separate  Parts  In  This  Issue 
Part  II 

Committee  for  Purchase  From  Blind  and  Other  Severely 
Handicapped,  46018 

Part  III 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration.  46040 

Part  IV 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  46050 

Part  V 

Department  of  Education.  46062 

Part  VI 

Department  of  Education,  46072 

Part  VII 

Department  of  Education.  46076 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 

Treasury  Department 

See  also  Customs  Service;  Fiscal  Service;  Internal  Revenue 
Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
46010 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday,  November  15,  1988  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 


Proclamations: 

5906  . 45881  ' 

5907  . 45883 

5  CFR 

550 . 45885 

630 . 45886 

7  CFR 

1430 . 45887 

1956 . 45887 

Proposed  Rules: 

52 . 45908 

9  CFR 

310 . 45888 

10  CFR 

50 . 45890 

14  CFR 

39  (5  documents) . 45892- 

45897 

Proposed  Rules: 

39 . 4591 1 

15  CFR 

771 . 45899 

773  . 45899 

774  . 45899 

Proposed  Rules: 

Ch.  VII . 45912 

16  CFR 

Proposed  Rules: 

303 . 45913 

18  CFR 

260 .  45899 

19  CFR 

113 . 45901 

Proposed  Rules: 

113 . 45917 

21  CFR 

Proposed  Rules: 

872 . 46040 

874 . 46040 

878 . 46040 

884 .  46040 

886 . 46040 

888 . 46040 

892 . 46040 

24  CFR 

24 . 45903 

26  CFR 

Proposed  Rules: 

1  (2  documents) . 45917, 

45942 

28  CFR 

2  . 45903 

Proposed  Rules: 

2  . 45950 

29  CFR 

2610 . 45904 

2676 . 45906 

34  CFR 

Proposed  Rules: 

237 . 46072 

38  CFR 

3  . 45906 

Proposed  Rules: 

1 . 45944 

40  CFR 

Proposed  Rules: 

185 . 45946 


186 . 45946 

261 . 45948 

47  CFR 

Proposed  Rules: 

73 . 45948 


Federal  Register 

Vol.  53,  No.  220 
Tuesday,  November  15,  1988 


45881 

Presidential  Documents 


Title  3 —  Proclamation  5906  of  November  10,  1988 

The  President  National  China-Burma-India  Veterans  Appreciation  Day,  1988 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

More  than  40  years  after  the  end  of  World  War  II,  America  is  a  Nation  proud, 
strong,  and  at  peace.  We  should  be  ever  mindful,  however,  that  the  peace  and 
the  freedom  we  now  enjoy  have  been  won  through  the  sacrifices  of  those  who 
served  during  times  of  conflict. 

Many  courageous  Americans  fought  long  and  arduously  to  stop  the  Japanese 
advance  in  the  Far  East  during  World  War  II.  These  patriots  surely  deserve 
our  admiration  and  respect.  We  should  especially  recognize  the  heroism  and 
unwavering  purpose  of  those  who  took  part  in  the  battles  and  campaigns  of 
the  China-Burma-India  Theater  of  Operations,  scene  of  some  of  the  most 
intense  fighting  during  the  war.  Thousands  risked  their  lives  to  transport 
military  supplies  across  rugged  and  treacherous  terrain  after  the  fall  of  Burma 
and  the  loss  of  the  famous  Burma  supply  route  in  1942.  Many  others  flew  with 
the  U.S.  Air  Transport  Command  over  a  500-mile  route,  the  “Hump,”  which 
stretched  over  the  Himalayas  from  India  to  Western  China.  When  the  first 
supplies  were  brought  into  China  over  the  “Stilwell  Road"  in  1945,  a  victory 
was  won  for  all  free  nations. 

It  is  most  fitting  that  on  Veterans  Day  weekend,  1988,  we  acknowledge  the 
special  contributions  made  by  these  fellow  citizens  in  our  country’s  cause. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  by  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the 
United  States,  do  hereby  proclaim  November  12,  1988,  as  National  China- 
Burma-India  Veterans  Appreciation  Day.  I  call  upon  the  people  of  the  United 
States  to  observe  this  day  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


((^  crVA-uiU^ 


[FR  Doc.  88-26560 
Filed  11-14-88:  11:09  am] 
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Presidential  Documents 


Proclamation  5907  of  November  10,  1988 

National  Firefighters  Day,  1988 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Each  year,  fires  claim  some  6,000  lives  in  our  country  and  destroy  property 
worth  $10  billion.  The  toll  would  be  much  higher  were  it  not  for  the  skilled  and 
dedicated  individuals  who  are  our  Nation’s  firefighters.  These  Americans,  our 
friends  and  neighbors,  confront  danger  every  day  as  they  protect  our  lives, 
homes,  and  communities.  They  exemplify  the  very  best  in  the  American  spirit. 
On  National  Firefighters  Day,  1988,  and  all  year  long,  we  owe  municipal, 
volunteer,  and  all  other  firefighters  our  heartfelt  thanks,  our  utmost  respect, 
and  our  thorough  cooperation  in  their  fire  prevention,  rescue,  and  safety 
efforts. 

Last  year,  127  firefighters  gave  their  lives  in  the  line  of  duty.  Let  us  pause  in 
solemn  and  prayerful  remembrance  of  these  fallen  heroes  and  of  all  firefight¬ 
ers  who  have  given  their  lives  through  the  years.  Let  us  also  be  sure  to  extend 
our  support  and  sympathy  to  their  brave  families. 

From  the  days  of  firefighters’  hand-drawn  rigs  in  the  18th  century  to  those  of 
the  19th-century  horse-drawn  engines,  and  on  to  today’s  modem  fire  and 
rescue  vehicles,  Americans  young  and  old  have  thrilled,  during  many  a  parade 
on  many  a  Main  Street  or  Maple  Avenue  throughout  our  land,  to  colorful  and 
exciting  displays  of  powerful  firefighting  equipment.  But  we  have  thrilled  even 
more  in  understanding  and  appreciation  of  firefighters’  critical  mission  and 
their  indispensable  spirit  of  courage,  service,  and  sacrifice.  May  such  recogni¬ 
tion  always  inspire  us  to  salute  and  thank  America’s  firefighters  for  all  they  do 
for  each  of  us. 

The  Congress,  by  House  Joint  Resolution  649,  has  designated  November  12, 
1988.  as  “National  Firefighters  Day”  and  authorized  and  requested  the  Presi¬ 
dent  to  issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  12, 1988,  as  National  Firefighters  Day. 
I  call  upon  the  people  of  the  United  States  to  observe  this  day  with  appropri¬ 
ate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 

Pay  Administration  (General);  Interest 
on  Back  Pay 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  adopting  an  interim  rule 
as  a  final  rule  implementing  a  provision 
of  Pub.  L.  100-202  that  provides  for  the 
payment  of  interest  on  back  pay  awards 
to  Federal  employees.  This  rule 
establishes  the  interest  rate  or  rates  to 
be  used  in  the  computation,  the 
frequency  of  compounding,  the  period  of 
time  for  which  interest  accrues,  and 
certain  other  computational  procedures. 
EFFECTIVE  DATE:  December  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  P.  Cahill,  (202)  632-5056. 
SUPPLEMENTARY  INFORMATION:  The 
Office  of  Personnel  Management  (OPM) 
published  an  interim  rule  in  the  Federal 
Register  (53  FR  18071,  May  20, 1988), 
providing  that  interested  persons  could 
file  comments  through  July  19, 1988.  We 
received  comments  from  10  agencies,  1 
labor  organization,  and  1  individual. 

Comments  on  Entitlement  to  Interest 

Three  agencies  requested  additional 
guidance  on  determining  entitlement  to 
interest  when  various  specific  types  of 
pay,  allowances,  and  differentials — e.g., 
within-grade  increases — are  withdrawn, 
reduced,  or  denied.  Although  enactment 
of  the  provision  for  interest  on  back  pay 
emphasized  the  variety  of  situations 
falling  within  the  scope  of  the  back  pay 
law,  it  did  not  change  the  types  of 
personnel  actions  falling  within  the 
scope  of  the  law.  Therefore,  the  interest 
provision  applies  whenever  an 
unjustified  or  unwarranted  personnel 


action  results  in  the  withdrawal, 
reduction,  or  denial  of  pay,  allowances, 
and  differentials.  Detailed  guidance  may 
be  found  in  Federal  Personnel  Manual 
Supplement  990-2,  Book  550,  Subchapter 
S-8. 

Agencies  are  reminded  that  under  the 
back  pay  law,  the  term  “unjustified  or 
unwarranted  personnel  action”  includes 
both  personnel  and  pay  actions  (alone 
or  in  combination),  as  well  as  the 
omission  or  failure  to  take  an  action  or 
confer  a  benefit.  For  example,  if  an 
agency,  through  administrative  error, 
fails  to  implement  a  pay  action  such  as  a 
within-grade  increase  (after  approval  by 
the  properly  authorized  official),  the 
employee  is  made  whole  by  issuing  the 
appropriate  payment  of  back  pay  and 
interest.  If  the  error  occurs  before 
approval  by  the  properly  authorized 
official,  back  pay  and  interest  are 
appropriate  only  if  (1)  the  error  resulted 
in  the  failure  to  carry  out  a 
nondiscretionary  administrative 
regulation  or  policy,  or  (2)  the  employee 
was  deprived  of  a  right  granted  by 
applicable  law,  Executive  order,  rule, 
regulation,  or  mandatory  personnel 
policy  established  by  an  agency  or 
through  a  legally  enforceable  provision 
of  a  collective  bargaining  agreement. 

One  agency  commented  that  interest 
accrual  should  begin  on  the  date  an 
agency  is  "notified  of  a  delinquency.” 
Since  an  agency  normally  does  not  learn 
of  its  obligation  to  issue  payment  of 
back  pay  and  interest  until  it  receives  a 
back  pay  award  from  a  third  party  or 
discovers  an  administrative  error,  this 
saggestion  would  preclude  the  accrual  of 
interest  for  nearly  the  entire  period 
during  which  the  employee  actually 
suffered  a  withdrawal,  reduction,  or 
denial  of  pay,  allowances,  and 
differentials.  Such  a  provision  would  be 
inconsistent  with  the  statutory 
requirement  to  begin  interest  accrual  on 
the  “effective  date  of  the  withdrawal 
involved.” 

The  same  agency  commented  that 
employees  should  be  entitled  to  interest 
only  when  there  was  "intent”  by  an 
agency  to  withdraw,  reduce,  or  deny 
pay.  We  find  no  basis  in  the  legislative 
history  of  the  back  pay  law  for  limiting 
entitlement  to  back  pay  or  interest 
based  on  evaluating  an  agency’s  intent. 
An  employee  may  suffer  a  withdrawal, 
reduction,  or  denial  of  pay,  allowances, 
and  differentials  regardless  of  an 
agency’s  intent. 


The  same  agency  also  commented 
that  the  final  rule  should  limit 
entitlement  to  interest  when  an 
employee  intentionally  fails  to  notify  an 
agency  of  an  unjustified  or  unwarranted 
personnel  action  resulting  in  entitlement 
to  back  pay  and  interest.  We  believe 
such  a  limitation  would  tend  to  relieve 
agencies  of  responsibility  for  detecting 
and  correcting  unjustified  or 
unwarranted  personnel  actions  as  soon 
as  is  practicable  and  would  therefore  be 
inconsistent  with  the  purpose  of  the 
back  pay  law. 

Comments  on  Reduction  for  Earnings 
from  Other  Employment 

One  agency  commented  that  the  final 
rule  should  state  explicitly  whether 
unemployment  compensation  benefits 
are  included  in  the  phrase  “earnings 
from  other  employment.”  The  final  rule 
merely  incorporates  the  existing  concept 
of  “earnings  from  other  employment,”  as 
provided  by  statute.  Guidance  provided 
in  Federal  Personnel  Manual 
Supplement  990-2,  Book  550,  Subchapter 
S-8,  indicates  that  this  concept  applies 
only  to  amounts  earned  in  employment 
and  self-employment.  Therefore, 
unemployment  compensation  benefits 
are  not  considered  “earnings  from  other 
employment.”  Because  the  issue  is 
discussed  in  existing  guidance,  we 
believe  it  is  unnecessary  to  specifically 
mention  unemployment  compensation 
benefits  in  the  final  rule. 

A  labor  organization  commented  that 
prorating  earnings  from  other 
employment  could  be  unfair  to 
employees  who  have  no  outside 
earnings  during  a  significant  period  of 
time  covered  by  a  back  pay  award  when 
that  period  is  followed  by  a  period  of 
time  with  outside  earnings.  The  labor 
organization  suggested  deducting  the 
actual  corresponding  amount  of  earnings 
from  other  employment  from  each 
withdrawal  of  pay,  allowances,  and 
differentials.  The  final  rule  adopts  a 
proration  method  in  deference  to  the 
established  principle  that  the  total 
amount  of  earnings  from  other 
employment  must  be  deducted  from  the 
total  amount  of  back  pay.  In  some  cases, 
the  suggested  computation  method 
would  result  in  deducting  the  total 
amount  of  earnings  from  other 
employment  for  the  purpose  of 
computing  the  amount  of  back  pay,  but 
deducting  a  smaller  amount  of  earnings 
from  other  employment  for  the  purpose 
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of  computing  interest  on  back  pay.  Such 
a  discrepancy  would  be  inconsistent 
with  the  purpose  of  the  back  pay  law. 
Moreover,  a  proration  method  may 
actually  advantage  employees  whose 
earnings  from  other  employment  occur 
near  the  beginning  of  the  period  covered 
by  the  back  pay  award  or  during  periods 
of  relatively  high  interest  rates.  In 
addition,  the  suggested  method  would 
present  administrative  difficulties  in 
verifying  and  matching  each  withdrawn 
amount  of  pay,  allowances,  and 
differentials  to  a  corresponding  amount 
of  earnings  from  other  employment. 

Comments  on  Administrative  Burden 

Seven  agencies  commented  on  the 
administrative  burden  of  computing  and 
issuing  payments  of  interest  on  back  pay 
in  cases  involving  small  amounts  of 
interest  or  brief  delays  in  issuing 
payment  of  pay,  allowances,  and 
differentials.  The  agencies  suggested 
various  regulatory  remedies,  including 
(1)  paying  interest  only  when  the 
amounts  of  back  pay  and/or  interest 
exceed  minimum  dollar  amounts,  and  (2) 
allowing  grace  periods  for  the  correction 
of  unjustified  or  unwarranted  personnel 
actions.  We  do  not  believe  the  statute 
authorized  OPM  to  prescribe  a 
regulation  allowing  agencies  to  forgo  the 
payment  of  small  amounts  of  interest  on 
back  pay.  With  regard  to  the  second 
suggestion,  we  do  not  believe  additional 
rulemaking  is  needed  since  the  statute 
and  final  rule  already  permit  adequate 
administrative  flexibility  in  cases  where 
the  agency  issues  payment  of  back  pay 
within  30  days  of  the  withdrawal, 
reduction,  or  denial  of  pay,  allowances, 
and  differentials. 

The  final  rule  provides  that  an  agency 
may  end  the  accrual  of  interest  up  to  30 
days  before  the  date  payment  of  interest 
is  issued — i.e.,  the  date  an  agency 
effectively  discharges  its  fiscal 
obligation  to  issue  payment  of  back  pay 
and  interest.  If  an  agency  can  discharge 
its  fiscal  obligation  within  30  days  of  the 
withdrawal,  reduction,  or  denial,  it  may. 
in  effect,  end  the  accrual  of  interest 
before  accrual  could  begin.  As  a  result, 
the  amount  of  interest  payable  would  be 
zero. 

For  example,  after  approval  by  the 
properly  authorized  official,  an  agency 
intends  to  make  an  employee’s  within- 
grade  increase  effective  with  the  pay 
period  beginning  November  20, 1988, 

This  change  should  be  reflected  in  the 
pay  check  issued  December  13, 1988. 

Due  to  an  administrative  error,  the 
within-grade  increase  is  not  reflected  in 
the  employee’s  pay  check  until  the 
December  27, 1988,  pay  date.  Payment  of 
the  within-grade  increase  amount  that 
should  have  been  paid  on  December  13, 


1988,  is  also  issued  on  December  27. 

1988. 

Since  the  agency  effectively 
discharged  its  fiscal  obligation  by 
issuing  payment  of  back  pay  on 
December  27,  it  may  end  the  accrual  of 
interest  as  early  as  November  27.  Since 
interest  does  not  begin  to  accrue  until 
December  13  (the  date  of  the 
withdrawal),  no  interest  would  accrue. 

One  individual  commented  that,  in 
certain  situations,  the  phrase  “payment 
of  back  pay"  may  be  misinterpreted  as 
the  actual  money  amount  of  the  back 
pay  check  issued  to  the  employee.  This 
individual  noted  that  the  amount  of  the 
payment  of  back  pay  subtracted  from 
the  accrued  amount  of  back  pay  and 
interest  should  be  the  amount  of  back 
pay  prior  to  deductions  for  erroneous 
payments  and  miscellaneous  deductions 
if  that  amount  is  larger  than  the  actual 
amount  issued  to  the  employee.  While 
we  do  not  believe  that  this  observation 
requires  a  change  in  the  final  rule,  future 
guidance  will  emphasize  that  the 
amount  of  any  payment  of  back  pay  to 
be  subtracted  from  the  interest 
computation  includes  amounts  deducted 
from  that  payment  (except  outside 
earnings,  which  have  already  been 
deducted  from  the  interest  computation). 

Finally,  one  agency  commented  that 
the  final  rule  should  further  define  the 
date  interest  accrual  ends.  The  final  rule 
incorporates  as  much  flexibility  as  the 
statute  permits — i.e.,  agencies  may  end 
interest  accrual  on  any  date  not  more 
than  30  days  before  the  date  the  interest 
payment  is  issued.  We  do  not  believe 
additional  definition  is  needed. 

Tax  Treatment 

The  Internal  Revenue  Service  has 
issued  an  opinion  on  the  tax  treatment 
of  interest  on  back  pay.  The  opinion  is 
consistent  with  the  tentative  guidance 
provided  in  Federal  Personnel  Manual 
Letter  550-78,  dated  May  31, 1988. 
Interest  payments  are  not  wages  for 
Federal  income  tax  or  Federal  Insurance 
Contributions  Act  (FICA)  purposes,  nor 
are  they  subject  to  withholding  of  FICA 
tax.  In  most  cases,  agencies  should  not 
withhold  Federal  income  tax  from 
interest  payments  unless  the  employee 
has  failed  to  provide  a  social  security 
number  or  the  Internal  Revenue  Service 
has  notified  the  agency  that  the  social 
security  number  provided  is  incorrect. 
However,  withholding  may  be  required 
for  nonresident  alien  employees. 
Agencies  may  contact  the  Internal 
Revenue  Service  for  guidance  in 
individual  cases.  IRS  also  advises  that 
agencies  should  issue  Form  1099-INT, 
Interest  Income,  to  employees  receiving 
interest  payments  of  $600  or  more. 


E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  550 

Administrative  practice  and 
procedure,  Civil  defense,  Government 
employees,  Wages. 

Office  of  Personnel  Management. 

Constance  Homer, 

Director. 

PART  550-1 AMENDED) 

Accordingly,  OPM  is  adopting  the 
interim  rule  amending  5  CFR  Part  550 
published  in  the  Federal  Register  (53  FR 
18071,  May  20, 1988)  as  a  final  rule 
without  change. 

[FR  Doc.  88-26278  Filed  11-14-88;  8:45  am) 

BILLING  CODE  6325-01-M 


5  CFR  Part  630 

Absence  and  Leave;  Temporary  Leave 
Transfer  Program 

agency:  Office  of  Personnel 

Management. 

action:  Interim  rule. 

summary:  The  Office  of  Personnel 
Management  is  revising  the  termination 
date  of  the  voluntary  leave  transfer 
program  from  September  30, 1988,  to 
September  30, 1989.  This  is  a  result  of 
the  enactment  of  Pub.  L  100-440,  signed 
by  the  President  on  September  22, 1988. 
which  extends  OPM’s  authority  to 
conduct  a  voluntary  leave  transfer 
program  in  the  Federal  Government 
through  fiscal  year  1989. 

DATES:  This  interim  rule  is  effective 
retroactively  to  October  1, 1988,  and  will 
expire  on  September  30, 1969. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Hoehn,  (202)  632-5056. 
SUPPLEMENTARY  INFORMATION:  Pub.  L. 
100-440,  signed  by  the  President  on 
September  22, 1938,  authorizes  the 
extension  of  the  fiscal  year  1988 
voluntary  leave  transfer  program 
through  fiscal  year  1989.  The  termination 
date  of  the  extended  voluntary  leave 
transfer  program  is  September  30, 1989. 

Pursuant  to  section  553(b)(3)(B)  and 
(d)(3)  of  Title  5,  United  States  Code,  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
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rulemaking  and  for  making  this 
amendment  retroactively  effective  to 
October  1, 1988.  The  notice  and  the  30- 
day  delay  in  the  effective  date  are  being 
waived  because  of  the  need  to  continue 
the  voluntary  leave  transfer  program 
without  interruption. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  630 

Government  employees;  Employee 
benefit  plan. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer, 

Director. 

Accordingly,  the  Office  is  amending 
Part  630  of  Title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  Part  630  is 
revised  to  read  as  set  forth  below: 

Authority:  5  U.S.C.  6311;  §  630.303  also 
issued  under  5  U.S.C.  6133(a);  §  630.501  and 
Subpart  F  also  issued  under  E.0. 11228; 
Subpart  G  also  issued  under  5  U.S.C.  6305; 
Subpart  H  issued  under  5  U.S.C.  6326; 

Subpart  I  also  issued  under  Pub.  L.  100-202, 
100-284,  and  100-440. 

2.  In  §  630.913,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  630.9 1 3  Termination  of  temporary  leave 
transfer  program. 

(a)  The  temporary  leave  transfer 
program  shall  terminate  on  September 
30, 1989. 

***** 

[FR  Doc.  88-26277  Filed  11-14-88;  8:45  am] 
BILLING  CODE  6325-01-M 


DEPARTMENT  O'  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1430 

Milk  Price  Support  Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  adopts  without 
change  an  interim  rule  published  in  the 
Federal  Register  on  January  5, 1988  (53 
FR  107)  which  amended  7  CFR  Part  1430 


to  implement  a  two  and  one-half  (2%) 
cents  per  hundredweight  reduction  in 
the  price  received  by  producers  for  all 
milk  produced  within  the  forty-eight 
contiguous  states  and  marketed  for 
commercial  use  in  calendar  year  1988. 
EFFECTIVE  DATE:  November  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Chervenic,  Fiscal  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington,  DC  20013,  (202)  447- 
3679.  A  final  regulatory  Impact  Analysis 
for  this  final  rule  is  available  upon 
request. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  provisions  of  Departmental 
Regulations  1512-1  and  has  been 
classified  “nonmajor".  It  has  been 
determined  that  the  provisions  of  this 
rule  will  not  result  in  an  annual  effect  on 
the  national  economy  of  $100  million  or 
more. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rule-making  with  respect  to 
the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  adverse 
impact  on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor 
environmental  impact  statement  is 
needed. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Commodity  Loans  and 
Purchases — 10.051,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

An  interim  rule,  published  on  January 
5, 1988,  provided  for  a  reduction  of  2  Vi 
cents  per  hundredweight  to  be  made  in 
the  price  received  by  producers  for  all 
milk  produced  within  the  forty-eight 
contiguous  states  of  the  continental 
United  States  and  marketed  by 
producers  for  commercial  use  during 
calendar  year  1988.  The  1988  calendar 
year  reduction  in  producer  proceeds 
required  by  the  1987  Act  was 
implemented  by  an  interim  rule 
published  on  January  5, 1988,  in  the 


. . 1  I 

Federal  Register  (53  FR  107).  The 
comment  period  ended  March  7, 1988. 

The  reduction  is  required  by  an 
amendment  to  section  201  of  the 
Agricultural  Act  of  1949  which  was 
enacted  in  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L  10O- 
203).  No  comments  were  received  and  it 
was  determined  that  no  modifications  of 
the  rule  were  needed. 

List  of  Subjects  in  7  CFR  Part  1430 

Milk,  Agriculture,  Price  support 
programs,  Dairy  products. 

Final  Rule 

Accordingly,  with  respect  to  7  CFR 
Part  1430 — Dairy  Products,  Subpart — 
Regulations  Governing  Reductions  in 
the  Price  of  Milk  Marketed  by 
Producers,  January  1,  1988  to  December 
31,  1988: 

PART  1430— [AMENDED] 

1.  The  authority  citation  for  the 
subpart  shall  continue  to  read  as 
follows: 

Authority:  Sec.  201(d)  of  the  Agricultural 
Act  of  1949,  as  amended  (7  U.S.C.  1446); 

Commodity  Credit  Corporation  Charter  Act, 
as  amended  (15  U.S.C.  714  et  seq.),  unless 
otherwise  noted. 

2.  The  interim  rule  published  in  the 
Federal  Register  on  January  5, 1988  (53 
FR  107)  is  adopted  as  a  final  rule 
without  change. 

Signed  at  Washington,  DC.  on  November  9, 

1988. 

Vem  Neppl, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR.  Doc.  88-26368  Filed  11-14-88;  8:45  am] 

BILLING  CODE  3410-05-M 


Farmers  Home  Administration 
7  CFR  Part  1956 

Debt  Settlement;  Community  and 
Business  Programs;  Correction 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  a  final 
rule  regarding  debt  settlement  on 
Community  Program  Loans  and  insured 
Business  and  Industry  loans  published 
April  21, 1988  (53  FR  13098).  In  this  final 
rule,  a  portion  of  Subpart  C  of  7  CFR 
Part  1956,  §  1956.101  was  omitted.  The 
intent  of  this  action  is  to  insert  the 
missing  portion. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  G.  Wieferich,  Senior  Loan  Officer, 
Program  Management  Branch, 
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Community  Facilities  Division,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  Room  8320,  South 
Agriculture  Building,  Washington,  DC 
20250;  telephone  (202)  382-1490. 
SUPPLEMENTARY  INFORMATION: 
Intergovernmental  Review 

The  final  rule  that  is  being  corrected 
by  this  action  affects  the  following 
FmHA  programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 

Sec. 

10.414  Resource,  Conservation  and 
Development  Loans. 

10.418  Water  and  Waste  Disposal  Systems 
for  Rural  Communities. 

10.419  Watershed  and  Flood  Prevention 
Loans. 

10.421  Indian  Tribes  and  Tribal 
Corporations. 

10.422  Business  and  Industry  Loans. 

10.423  Community  Facility  Loans. 

All  of  the  above  programs  are  subject 
to  the  provisions  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials,  except  Indian  Tribes  and 
Tribal  Corporations. 

The  final  rule  that  is  being  corrected 
by  this  action  affects  the  following 
FmHA  programs  which  are  not  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance: 

Irrigation  and  Drainage  Loans 
Shift-in-land-use  (Grazing)  Loans 
Timber  Development  Loans 
Economic  Opportunity  Cooperative  Loans 

For  the  reasons  set  forth  in  7  CFR  Part 
3015,  Subpart  V,  Intergovernmental 
Review  of  Department  of  Agriculture 
Programs  and  Activities  (December  1, 
1983),  all  of  the  above  programs  are 
excluded  from  the  scope  of  Executive 
Order  12372,  except  Irrigation  and 
Drainage  loans. 

List  of  Subjects  in  7  CFR  Part  1956 

Accounting,  Loan  programs — 
Agriculture,  Rural  areas. 

PART  1956— DEBT  SETTLEMENT 
(CORRECTED] 

Accordingly,  the  Farmers  Home 
Administration  is  correcting  Subpart  C 
of  7  CFR  Part  1956,  §  1956.101,  published 
April  21, 1988  (53  FR  13098),  page  13100. 
as  follows: 

1.  The  authority  citation  for  Part  1956 
reads  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C.  301;  31 
U.S.C.  3711;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  C— Debt  Settlement- 
Community  and  Business  Programs 

2.  Section  1956.101  is  revised  to  read 
as  follows: 


§  1956.101  Purpose. 

This  subpart  delegates  authority  and 
prescribes  policies  and  procedures  for 
debt  settlement  of  Water  and  Waste 
Disposal  System  loans;  Community 
Facility  loans;  Association  Recreation 
loans;  Watershed  loans  and  advances; 
Resource,  Conservation  and 
Development  loans;  Rural  Renewal 
loans;  insured  Business  and  Industry 
loans;  Irrigation  and  Drainage  loans, 
Shift-in-land-use  loans  and  Indian  Tribal 
Land  Acquisition  loans.  Settlement  of 
claims  against  third  party  converters 
and  settlement  of  nonprogram  loans, 
Timber  Development  loans  and 
Economic  Opportunity  Cooperative 
loans  is  not  authorized  under  this  part; 
settlement  under  these  programs  is 
handled  pursuant  to  the  Federal  Claims 
Collection  Standards,  4  CFR  Parts  101 
through  105. 

Date:  October  4, 1988. 

Vance  L.  Clark, 

Administrator,  Farmers  Home 
Administration. 

(FR  Doc.  88-26369  Filed  11-14-88:  8:45  am) 
BILLING  CODE  3410-07-M 


Food  Safety  and  Inspection  Service 

9  CFR  Part  310 

[Docket  No.  85-018F] 

Disposition  of  Livestock  Thyroid 
Glands  and  Laryngeal  Muscle  Tissue 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 


summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
to  provide  that  livestock  thyroid  glands 
and  the  adjacent  laryngeal  muscle  tissue 
be  classified  as  unfit  for  human 
consumption  and  handled  as  inedible 
product.  This  action  is  being  taken  as  a 
result  of  the  health  hazard  of 
thyrotoxicosis  associated  with  the 
consumption  of  meat  trimmings 
containing  cattle  thyroid  glands.  The 
final  rule  will  assure  that  thyroid  glands 
are  not  included  in  meat  trimmings  used 
in  the  preparation  of  meat  products. 

EFFECTIVE  DATE:  December  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  T.  Mina,  Acting  Assistant  Deputy 
Administrator,  Meat  and  Poultry 
Inspecton  Operations,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 

(202)  447-3697. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Administrator,  FSIS,  has 
determined  that  this  rule  is  not  a  major 
rule  under  Executive  Order  12291.  It  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 

Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  This  rule 
serves  to  classify  the  laryngeal  muscle 
tissue  and  thyroid  glands  as  inedible. 

This  action  is  a  result  of  an  outbreak  of 
thyrotoxicosis  which  was  associated 
with  the  consumption  of  beef  products 
made  from  trimmings  containing  cattle 
thyroid  glands.  This  final  rule  will 
protect  consumers  by  prohibiting  the  use 
of  thyroid  glands  and  laryngeal  muscle 
tissue  for  human  food. 

Effect  on  Small  Entities 

The  Administrator,  FSIS,  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-354  (5  U.S.C.  601). 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required.  As  a  measure  to 
protect  the  public  from  adulterated 
products,  in  August  1985,  FSIS  issued  a 
notice  declaring  that  thyroid  glands  and 
larynxes  and  surrounding  laryngeal 
muscle  tissue  would  be  handled  as 
inedible  product.  Subsequently,  FSIS 
determined  that  it  was  unnecessary  to 
treat  the  larynx  as  inedible,  since  the 
larynx  can  be  separated  from  the 
laryngeal  muscle  tissue  without 
including  any  thyroid  gland  tissue.  The 
larynx  is  that  part  of  the  upper 
respiratory  tract  composed  of  cartilage 
and  muscle  which  contains  the  vocal 
cords.  The  laryngeal  muscle  tissue 
surrounds  the  larynx.  Therefore,  FSIS’s 
previous  determination,  announced  in 
the  1985  notice  that  the  larynx  was 
inedible,  is  rescinded  by  this 
rulemaking.  This  action  will  permit  the 
use  of  the  larynx  as  edible  tissue  and 
will  positively  affect  those 
establishments  which  choose  to  use  it  as 
edible  product.  In  that  regard,  this  rule  is 
less  restrictive  than  the  requirements 
previously  instituted  at  official 
establishments,  as  the  larynxes  will  not 
be  handled  as  inedible. 

Background 

Under  the  Federal  Meat  Inspection 
Act  (FMIA)  (21  U.S.C.  601  et  seq.),  the 
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Secretary  is  responsible  for  assuring 
that  meat  and  meat  food  products 
distributed  to  consumers  are  wholesome 
and  not  adulterated.  Section  l(m)(l)  of 
the  FMIA  (21  U.S.C.  601(m)(l))  provides 
that  any  carcass,  part  thereof,  meat  or 
meat  food  product  is  adulterated  “if  it 
bears  or  contains  any  poisonous  or 
deleterious  substance  which  may  render 
it  injurious  to  health; 

*  *  *  “Furthermore,  section  l(m)(3)  of  the 
FMIA  (21  U.S.C.  601(m)(3))  states  that  any 
carcass,  part  thereof,  meat,  or  meat  food 
product  is  adulterated  “if  it  consists  in  whole 
or  in  part  of  any  filthy,  putrid,  or  decomposed 
substance  or  is  for  any  other  reason  unsound, 
unhealthful,  unwholesome,  or  otherwise  unfit 
for  human  food;  *  *  * 

In  August  1985,  the  Minnesota 
Department  of  Agriculture  notified  FSIS 
of  an  outbreak  of  thyrotoxicosis  in 
portions  of  Minnesota,  South  Dakota, 
and  Iowa.  Thyrotoxicosis  is  a  condition 
resulting  from  excess  thyroid  hormone, 
thyroxin,  in  the  blood.  The  symptoms 
include  sleeplessness,  nervousness, 
increased  heart  rate,  shortness  of 
breath,  fatigue,  excessive  sweating,  and 
weight  loss.  Thyrotoxicosis  can  be 
serious,  especially  in  persons  with  pre¬ 
existing  heart  disease. 

It  is  suspected  that  there  are  a  number 
of  possible  causes  of  thryro toxicosis. 
Epidemiologic  investigations,  conducted 
as  a  result  of  this  outbreak,  have 
strongly  indicated  an  association  of 
thyrotoxicosis  with  the  consumption  of 
certain  ground  beef  products  made  from 
meat  trimmings  containing  cattle  thyroid 
glands.1  It  appears  that  periodic  intake 
of  livestock  thyroid  tissue  results  in 
increased  amounts  of  thyroxin  in  the 
human  body,  causing  a  potentially 
severe  effect. 

Except  for  livers,  testicles  and  thymus, 
livestock  glands  are  not  used  as  human 
food  (see  §  318.1(g)  of  the  Federal  meat 
inspection  regulations  (9  CFR  318.1(g)). 
Livestock  glands  are  sold,  however,  for 
pharmaceutical  use  as  provided  under 
§  314.9  of  the  regulations  (9  CFR  314.9). 
Although  the  thyroid  gland  is  not  used 
for  human  food,  it  has  been  common 
practice  for  some  establishments  to  trim 
adjacent  muscle  tissue  and  sell  the 
tissue  as  trimmings  for  use  in  various 
meat  products,  such  as  ground  beef.  This 
tissue  (laryngeal  muscle  tissue) 
surrounds  the  larynx  and  in  cattle 
accounts  for  approximately  2  to  3 
ounces  of  edible  meat  product  per 
carcass.  The  thyroid  gland  weighs  an 

1  Preliminary  Summary,  “Epidemiologic 
Investigation  of  an  Outbreak  of  Thyrotoxicosis  in 
Southwestern  Minnesota,  Eastern  South  Dakota  and 
Northwestern  Iowa."  Minnesota  Department  of 
Health  and  Centers  for  Disease  Control.  A  copy  is 
available  for  public  inspection  in  the  office  of  the 
FSIS  Hearing  Clerk. 


average  of  37  grams  or  about  1  ounce 
and  is  closely  aligned  with  the  muscle 
tissue  surrounding  the  larynx. 

Upon  being  informed  of  the 
association  between  thyrotoxicosis  and 
consumption  of  cattle  thyroid  glands, 

FSIS  promptly  took  action  to  determine 
how  and  why  the  thyroid  glands  were 
being  incorporated  into  the  edible  meat 
trimmings.  Investigations  soon  revealed 
that  in  trimming  laryngeal  muscle  tissue, 
some  establishments  were  cutting  too 
deeply,  and  thus,  were  retaining  all  or  a 
significant  portion  of  the  thyroid  gland. 
As  a  result,  the  owners  of  a  beef 
slaughtering  establishment  in  Minnesota 
voluntarily  recalled  all  affected  beef 
trimmings  and  ground  beef  products 
prepared  with  the  affected  beef 
trimmings.  In  addition,  the  largest 
official  establishments — producers  of 
approximately  80  percent  of  all  such 
beef  trimmings  nationwide — voluntarily 
ceased  using  the  laryngeal  muscle  tissue 
for  trimmings. 

On  August  29, 1985,  FSIS  issued  on 
FSIS  Notice  to  Agency  personnel, 
official  establishments,  and  other 
affected  parties  advising  them  that, 
effective  immediately,  the  larynx, 
including  the  thyroid  gland,  would  be 
handled  as  “inedible”  product.2  Due  to 
the  similar  coloration  and  close 
proximity  of  the  thyroid  gland  and 
laryngeal  muscle  tissue,  FSIS 
determined  it  to  be  impractical  to 
attempt  to  separate  the  thyroid  gland 
tissue  and  laryngeal  tissue.  Thus,  all 
such  tissue  was  deemed  as  inedible. 

Proposal  and  Response  to  Comments 

On  December  15, 1986,  FSIS  issued  a 
proposed  rule  to  amend  the  Federal 
meat  inspection  regulations  by 
specifically  classifying  the  thyroid 
glands  and  laryngeal  muscle  tissue  of  all 
livestock  species  as  inedible  and  not  fit 
for  human  consumption  (51  FR  44920). 
FSIS  determined  that  since  the  larynx 
itself  can  be  separated  without  including 
any  thyroid  gland  tissue,  the  proposal 
would  not  address  the  larynx. 

As  inedible  product,  the  thyroid 
glands  and  laryngeal  muscle  tissue  may 
be  distributed  for  pharmaceutical  use  as 
prescribed  in  §  314.9  or  §  325.19(c)  of  the 
Federal  meat  inspection  regulations  (9 
CFR  314.9  or  325.19(c)),  provided  they 
are  labeled  in  accordance  with 
§  316.13(f)  of  the  Federal  meat 
inspection  regulations  (9  CFR  316.13(f)). 
If  not  so  handled,  it  was  proposed  such 
inedible  product  would  be  disposed  of 
by  tanking,  incineration,  or  denaturing 
as  set  forth  in  §  314.1  or  $  314.3  of  the 

*  This  notice  is  available  for  public  inspection  in 
the  office  of  the  FSIS  Hearing  Clerk. 


Federal  meat  inspection  regulations  (9 
CFR  314.1  or  314.3). 

FSIS  received  two  comments  in 
response  to  the  proposal — one  from  the 
State  of  Minnesota,  Department  of 
Agriculture,  voicing  full  support  and  one 
from  a  law  firm  requesting  a  revision  to 
the  proposal.  The  law  firm  represents 
various  companies  that  manufacture 
and  distribute  thyroid-containing 
products  in  tablet  form  which,  as 
claimed  in  the  comment,  are  regulated 
as  “food”  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA).  The 
commenter  further  claimed  that 
manufacturing  processes  used  by  these 
companies  remove  thyroxin  to  an 
amount  that  does  not  constitute  a  health 
hazard.  The  commenter  requested  that 
the  proposal  be  revised  to  allow  the 
distribution  of  thyroid  and  laryngeal 
muscle  tissue  for  use  as  “food”  when 
processed  to  remove  thyroxin  to 
insignificant  amounts.  Otherwise,  if  the 
proposal  were  adopted,  as  written, 
thyroid  glands  would  not  be  available 
for  use  in  such  “food”  products. 

The  Food  and  Drug  Administration 
(FDA),  responsible  for  implementing  the 
FFDCA,  has  advised  this  Agency  that  it 
maintains  the  position  that  thyroid- 
containing  products  on  the  market  are 
regarded  as  "drugs”  within  the  meaning 
of  section  201(g)  of  the  FFDCA,  and  not 
"food.”  FDA  further  maintains  that  the 
consumption  of  unknown  amounts  of 
exogenous  "thyroid”  of  unknown 
hormonal  content  represents  a  clear 
danger  to  patients  with  cardiovascular 
impairment  and  certain  elderly  persons. 
Therefore,  FDA  believes  such  products 
should  be  marketed  only  as  prescription 
drugs  with  adequate  directions  for  use 
under  the  supervision  of  licensed 
practitioners.  In  addition,  FDA  contends 
that  since  the  products  are  without 
apparent  nutritional  value  if  consumed 
in  normal  amounts,  the  thyroid- 
containing  tablets  would  appear  to  be 
distributed  with  an  implied  therapeutic 
value. 

Because  FDA  regards  thyroid- 
containing  products  as  drugs,  FSIS  sees 
no  reason  to  modify  the  proposed  rule, 
which  is  being  issued  as  published. 

List  of  Subjects  in  9  CFR  Part  310 

Carcasses  and  parts,  Meat  inspection. 

For  reasons  set  forth  in  the  preamble. 
Title  9,  Part  310  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  310— (AMENDED] 

1.  The  authority  citation  for  Part  310 
continues  to  read  as  set  forth  below: 
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Authority:  34  Stat.  1260,  79  Stat.  903,  as 
amended,  81  Stat.  584,  84  Stat.  91, 438;  21 
U.S.C.  71  et  seq.,  601  et  seq.,  33  U.S.C.  1254(b). 

2.  Section  310.15  is  added  to  read  as 
follows: 

§  3 1 0. 1 5  Disposition  of  thyroid  glands  and 
laryngeal  muscle  tissue. 

(a)  Livestock  thyroid  glands  and 
laryngeal  muscle  tissue  shall  not  be 
used  for  human  food. 

(b)  Livestock  thyroid  glands  and 
laryngeal  muscle  tissue  may  be 
distributed  to  pharmaceutical 
manufacturers  for  pharmaceutical  use  in 
accordance  with  §  314.9  or  §  325.19(c)  of 
this  subchapter,  if  they  are  labeled  in 
accordance  with  §  316.13(f)  of  this 
subchapter.  Otherwise,  they  shall  be 
disposed  of  at  the  official  establishment 
in  accordance  with  §  314.1  or  §  314.3  of 
this  subchapter. 

Done  at  Washington,  DC,  on  November  9. 
1988. 

Lester  M.  Crawford, 

Administrator,  Food  Safety  and  Inspection 
Service. 

(FR  Doc.  88-26288  Filed  11-14-88;  8:45  am) 

BILLING  CODE  3410-DM-M 

NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Alternative  Method  for  Leakage  Rate 
Testing 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  modify  the  requirements 
applicable  to  the  leakage  testing  of 
containments  of  light-water-cooled 
nuclear  power  plants.  The  rule  explicitly 
permits  the  use  of  a  new  statistical  data 
analysis  technique  that  the  NRC 
considers  to  be  an  acceptable  method  of 
calculating  containment  leakage  rates  in 
addition  to  previously  acceptable 
methods. 

EFFECTIVE  DATE:  November  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  E.  Gunter  Arndt,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  301-492-3814. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Nuclear  Regulatory  Commission 
is  amending  10  CFR.  Part  50,  Appendix  J, 
“Primary  Containment  Leakage  Testing 
for  Water-Cooled  Power  Reactors,"  to 
explicitly  permit  the  use  of  the  Mass 


Point  statistical  data  analysis  method 
for  calculating  containment  leakage 
rates.  The  Mass  Point  method  involves 
calculation  of  the  air  mass  at  a  series  of 
points  in  time  and  the  plotting  of  mass 
against  time.  A  linear  regression  line  is 
plotted  through  the  mass-time  points 
using  a  least  squares  fit.  The  slope  of 
this  line  is  divided  by  the  intercept  of 
this  line,  and  the  result  is  multiplied  by 
an  appropriate  constant  to  obtain  the 
calculated  leakage  rate. 

This  Mass  Point  method  was 
incorporated  in  a  newer  ANSI  standard, 
ANSI/ANS-56.8-1981,  “Containment 
System  Leakage  Testing  Requirements” 
(revised  1987)  and  in  fact  has  been 
accepted  by  the  NRC  staff  as  an 
improved  alternative  method  of 
calculating  containment  leakage  rates. 
However,  it  was  recently  recognized  by 
the  NRC  staff  that  a  strict  interpretation 
of  the  specific  wording  of  Appendix  J, 
III.A.3,  by  referencing  only  the  older 
ANSI  standard,  would  preclude  use  of 
the  newer,  improved  method.  To 
alleviate  this  restriction  on  the  use  of  an 
improved  alternative  methodology,  it  is 
necessary  to  clarify  the  language  in 
Section  III.A.3  to  explicitly  permit  the 
use  of  the  newer  Mass  Point  method  in 
addition  to  the  earlier  methods  covered 
by  ANSI  N45.4-1972.1 

A  proposed  rule  concerning  the 
addition  of  the  Mass  Point  method  was 
published  for  comment  on  February  29, 
1988  (53  FR  5985).  The  complete  history 
and  background  for  the  proposed  action 
were  discussed  in  detail  in  the 
SUPPLEMENTARY  INFORMATION  Section 
which  accompanied  the  proposed  rule. 
The  effect  of  this  amendment  will  be  to 
permit  licensees  to  use  the  Mass  Point 
analysis  as  an  alternative  to  the  Total 
Time  and  Point-to-Point  analyses 
incorporated  by  reference  into 
Appendix  J  by  ANSI  N45.4-1972. 

The  final  rule  is  identical  to  the 
proposed  rule  published  for  comment, 
and  adds  the  following  words  to  Section 
III.A.3: 

In  addition  to  the  Total  Time  and  Point-to- 
Point  methods  described  in  that  standard,  the 
Mass  Point  method,  when  used  with  a  test 
duration  of  at  least  24  hours,  is  an  acceptable 
method  to  use  to  calculate  leakage  rates.  A 
typical  description  of  the  Mass  Point  method 

1  ANSI  N45.4-1972,  "Leakage  Rale  Testing  of 
Containment  Structures  for  Nuclear  Reactors" 

(dated  March  16, 1972).  Incorporation  of  ANSI 
N45.4-1972  by  reference  was  approved  by  the 
Director  of  the  Federal  Register  on  October  30, 1972. 
Copies  of  this  standard,  as  well  as  ANSI/ANS-56.8- 
1987,  "Containment  System  Leakage  Testing 
Requirements"  (dated  January  20, 1987)  may  be 
obtained  from  the  American  Nuclear  Society.  555 
North  Kensington  Avenue.  La  Grange  Park,  IL  60525. 
A  copy  of  each  of  these  standards  is  available  for 
inspection  at  the  Commission's  Public  Document 
Room  at  2120  L  Street  NW.,  Washington,  DC. 


can  be  found  in  the  American  National 
standard,  ANSI/ANS  56.8-1987, 

“Containment  System  Leakage  Testing 
Requirements",  January  20, 1987. 

Also,  as  in  the  proposed  rule,  in  order 
to  allow  a  change  in  the  methods  now 
permitted,  the  final  rule  deletes  the 
following  sentence  from  Section  III.A.3 
of  Appendix  J: 

The  method  chosen  for  the  initial  test  shall 
normally  be  used  for  the  periodic  tests. 

The  NRC  believes  the  wording  of  the 
revision  as  published  for  comment,  and 
as  finally  amended,  clearly  and 
accurately  represents  the  NRC’s 
position.  All  comments  have  been 
reviewed.  In  spite  of  the  objections 
raised  in  the  comments  to  the  wording 
or  content  of  the  proposed  rule,  the 
wording  in  the  final  rule  is  identical  to 
that  published  for  public  comment.  A 
Public  Comment  Resolution  Memo  has 
been  prepared  and  sent  to  all  who 
commented.  It  is  available  for  inspection 
and  copying  at  the  NRC’s  Public 
Document  Room  at  2120  L  Street, 
Washington,  DC.  The  memo  addresses 
in  more  detail  the  NRC’s  decision  to 
keep  the  wording  the  same  as  in  the 
proposed  revision.  A  brief  summary  of 
the  comments  received  is  set  out  in  the 
following  paragraphs. 

Summary  of  Public  Comments 

Twenty-one  comment  letters  were 
received.  In  general,  three  principal 
comments  were  presented. 

First,  all  commentors  supported  the 
addition  of  the  Mass  Point  analysis  to 
the  list  of  acceptable  analysis  methods. 

Second,  all  but  two  commentors 
objected  to  requiring  a  24-hour  test 
duration  in  combination  with  the  Mass 
Point  method. 

As  noted  in  the  proposed  rule  of 
February  29, 1988,  the  position  stated  in 
the  text  is  consistent  with  the  position 
that  has  been  taken  by  the  NRC  staff 
when  granting  exemption  requests  on 
this  matter.  In  particular,  the  description 
of  the  Mass  Point  method  and  its 
coupling  with  a  test  duration  of  at  least 
24  hours  reflect  prior  exemption 
approvals  and  maintain  necessary 
consistency. 

The  intent  of  this  limited  amendment 
is  not  to  endorse  ANS  56.8,  nor  to 
propose  any  of  the  changes  and 
updating  represented  by  the  October  29, 
1986  proposed  general  revision  to 
Appendix  J  (51  FR  39538).  Instead,  this 
action  does  no  more  than  eliminate  the 
need  for  exemptions  to  the  existing  rule 
by  permitting  the  use  of  a  statistical 
method  that  has  been  generally 
accepted  for  several  years.  This  revision 
makes  available  to  all  reactor  licensees 
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the  use  of  the  Mass  Point  method  for  24- 
hour  tests. 

Inclusion  of  the  24-hour  duration  is 
considered  necessary  because  a 
considerable  difference  of  opinion  exists 
as  to  what  is  a  sufficient  test  duration. 
Until  an  acceptable  set  of  alternative 
technical  criteria  is  developed  to  replace 
the  24-hour  duration  criterion,  the  NRC 
staff  intends  to  continue  the  24-hour 
criterion.  Some  alternative  technical 
criteria  were  presented  for  public 
review  and  comment  in  proposed 
regulatory  guide  MS  021-5, 

“Containment  System  Leakage 
Testing,"  2  on  October  28, 1986.  These 
criteria  and  others  proposed  are  still 
being  evaluated  in  order  to  determine 
what  is  an  appropriate  set  of  test 
termination  criteria  to  include  in  the 
final  regulatory  guide. 

Third,  one  objection  was  raised  to  the 
degree  of  flexibility  permitted  by  the 
proposed  wording  in  defining  the  Mass 
Point  method. 

If  this  comment  were  to  be  followed, 
the  effect  would  be  to  incorporate  by 
reference  into  10  CFR  Part  50  the  exact 
Mass  Point  analysis  as  defined  in  ANSI/ 
ANS  56.8-1987,  along  with  the  portions 
of  that  standard  that  are  relevant  to 
setting  the  conditions  of  use  of  this 
analysis.  The  existence  of  proposed 
regulatory  guide  MS  021-5  demonstrates 
that  this  degree  of  compatibility 
between  ANS  56.8  and  a  position 
acceptable  to  the  NRC  staff  does  not 
exist.  Therefore,  in  order  to  define  in 
detail  a  Mass  Point  analysis  that  would 
be  acceptable  to  the  NRC  staff,  such  an 
incorporation  by  reference  would  also 
have  to  contain  the  portions  of  proposed 
Regulatory  Guide  MS  021-5  that  modify 
the  ANS  56.8  definition  and  use  of  the 
Mass  Point  analysis.  This  approach 
would  be  undesirably  cumbersome, 
inflexible,  and  restrictive  in  the  ability 
to  keep  the  legally  acceptable  Mass 
Point  analysis  current  with  any  future 
improvements,  simplifications,  or 
changes  in  the  state-of-the-art  of 
statistical  reduction  of  test  data  to  a 
leakage  rate. 

An  alternative  perhaps  could  be  to 
simply  state  that  the  Mass  Point  method 
be  defined  in  a  manner  acceptable  to  the 
NRC  staff,  and  leave  that  definition  to 
the  finalization  of  proposed  regulatory 
guide  MS  021-5.  However,  this  would 
probably  be  a  less  acceptable 


2  A  free  single  copy  of  draft  regulatory  guide  MS 
021-5,  to  the  extent  of  supply,  may  be  obtained  by 
writing  to  the  Distribution  Section.  Document 
Control  Branch,  Division  of  Information  Support 
Services,  U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  A  copy  is  also  available  for 
inspection,  or  copying  for  a  fee,  in  the  NRC  Public 
Document  Room.  2120  L  Street  NW„  Washington. 
DC. 


alternative  because  it  would  be  more 
flexible  than  the  current  wording  and 
would  depend  heavily  on  the  as  yet 
unissued  regulatory  guide. 

Finally,  as  noted  in  the  proposed  rule 
of  February  29, 1988,  the  wording  was 
intentionally  made  instructive  but 
flexible  in  the  event  that  the  proposed 
general  revision  to  Appendix  J  and  its 
proposed  associated  regulatory  guide 
are  not  issued  as  final  documents. 

Should  that  happen,  then  a  clear  need 
would  exist  for  some  flexibility  in  the 
ability  of  Appendix  J  to  keep  up  with 
changes  to  ANS  56.8  and  potential 
future  modifications  to  the  Mass  Point 
analysis. 

Effective  Date 

Since  the  amendment  set  forth  below 
is  intended  to  provide  relief  from,  rather 
than  to  impose,  restrictions  currently  in 
effect,  the  Commission  is,  pursuant  to  5 
U.S.C.  553(d)(1),  making  the  final  rule 
effective  on  November  15, 1988  without 
the  customary  30-day  waiting  period. 

Environmental  Impact:  Categorical 
Exclusion 

The  Commission  has  determined  that 
this  rule  is  the  type  of  action  described 
in  the  categorical  exclusion  in  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  have  been 
prepared  for  this  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  under  the  Office  of 
Management  and  Budget  approval 
number  3150-0011. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  regulation. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  Interested  persons 
may  examine  a  copy  of  the  regulatory 
analysis  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  effects  only  the 
licensing  and  operation  of  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  “small  entities”  set 


forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  set 
out  in  the  regulations  issued  by  the 
Small  Business  Administration  at  13 
CFR  Part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
rule  because,  although  the  rule  is 
applicable  to  all  current  or  future 
operating  nuclear  power  plants,  the 
provisions  of  the  rule  codify  and  permit 
the  continuation  of  a  previously 
accepted  practice.  This  action  will  not 
encumber  those  using  this  accepted 
practice  with  the  added  burden  of 
seeking  exemptions  to  the  existing  rule. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information.  Fire 
prevention.  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalty, 
Radiation  protection.  Reactor  siting 
criteria.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendment  to  10  CFR  Part  50. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  in  Part  as  follows: 

Authority:  Sec.  161,  68  Stat.  948.  as 
amended  (42  U.S.C.  2201):  sec  201.  88  Stal 
1242.  as  amended  (42  U.S.C.  5841). 

2.  In  Appendix  J,  Section  III.A.3.(a)  is 
revised  to  read  as  follows: 

Appendix  J — Primary  Reactor 
Containment  Leakage  Testing  for  Water- 
Cooled  Power  Reactors 


III.  Leakage  Testing  Requirements 

A.  Type  A  Test — *  *  * 

3.  Test  Methods,  (a)  All  Type  A  tests  shall 
be  conducted  in  accordance  with  the 
provisions  of  the  American  National 
Standard  N45.4-1972,  “Leakage  Rate  Testing 
of  Containment  Structures  for  Nuclear 
Reactors",  March  16, 1972.  In  addition  to  the 
Total  time  and  Point-to-Point  methods 
described  in  that  standard,  the  Mass  Point 
Method,  when  used  with  a  test  duration  of  at 
least  24  hours,  is  an  acceptable  method  to  use 
to  calculate  leakage  rates.  A  typical 
description  of  the  Mass  Point  method  can  be 
found  in  the  American  National  Standard 
ANSI/ ANS  56.8-1987.  "Containment  System 
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Leakage  Testing  Requirements”,  January  20, 

1987. * 

***** 

Dated  Rockville,  MD,  this  1st  day  of 
November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Stello,  Jr., 

Executive  Director  for  Operations. 

[FR  Doc.  88-26332  Filed  11-14-88;  8:45  amj 
BILLING  CODE  7590-0 1-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  76-SW-41;  Arndt.  39-6069] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  (BHTI),  Model 
206A,  206A-1,  206B,  206B-1,  206L, 
206-L1,  and  206L-3  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  establishes  a  2-year  calendar  life 
in  addition  to  the  existing  flight  time 
restriction  on  the  tension-torsion  (T-T) 
straps  on  the  BHTI  Model  206A,  206A-1, 
206B,  206B-1,  206L,  206L-1,  and  206L-3 
helicopters.  The  AD  is  needed  to 
prevent  T-T  strap  failure  which  would 
result  in  main  rotor  (M/R)  blades 
departing  the  helicopter  and  subsequent 
loss  of  the  helicopter. 
dates:  Effective  Date:  December  15, 

1988. 

Compliance:  Compliance  is  required 
within  the  next  6  calendar  months  after 
the  effective  date  of  this  AD,  unless 
already  accomplished. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gary  Roach,  Helicopter  Certification 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  Texas  76193-0170,  telephone 
(817)  624-5179. 

SUPPLEMENTARY  INFORMATION:  A 

proposai  to  amend  Amendment  39-3221, 
AD  No.  78-11-02  (43  FR  22340;  May  25, 
1978),  which  currently  requires 
retirement  of  the  T-T  straps  as  a 


1  ANSI  N45.4-1972,  "Leakage  Rale  Testing  of 
Containment  Structures  for  Nuclear  Reactors" 

[dated  March  16, 1972).  Incorporation  of  ANSI 
N45.4-1972  by  reference  was  approved  by  the 
Director  of  the  Federal  Register  on  October  30. 1972. 
Copies  of  this  standard,  as  well  as  ANSI/ANS-56.6- 
1987,  "Containment  System  Leakage  Testing 
Requirements"  (dated  January  20, 1987)  may  be 
obtained  from  the  American  Nuclear  Society,  555 

I  North  Kensington  Avenue.  La  Grange  Park,  IL  60525. 

A  copy  of  each  of  these  standards  is  available  for 
inspection  at  the  Commission's  Public  Document 
Room  at  2120  L  Street  NW„  Washington,  DC. 


function  of  flight  time  with  no  calendar 
time  restriction  on  BHTI  Model  206A, 
206A-1,  20GB,  206B-1,  and  206L 
helicopters  was  published  in  the  Federal 
Register  (52  FR  23464)  on  June  22, 1987. 

The  proposal  was  prompted  by 
extensive  testing  which  was 
accomplished  by  the  manufacturer  on  T- 
T  straps  which  had  been  retired  2  years 
after  installation  but  had  not  reached 
their  flight-hour  life  limit.  The  results 
showed  that  the  T-T  straps  should  have 
a  2-year  calendar  life  limit  to  assure 
airworthiness  of  the  part.  Consequently, 
the  proposed  amendment  called  for  a  2- 
year  calendar  life  restriction  on  the  T-T 
straps,  in  addition  to  the  existing  flight 
hour  life  limit.  Interested  persons  have 
been  afforded  an  opportunity  to 
participate  in  the  making  of  this 
amendment.  No  comments  were 
received.  Accordingly,  the  proposal  is 
adopted  without  change. 

The  regulations  adopted  herein  do  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  would  involve  5,000 
helicopters  for  an  estimated  cost  of 
$3,854  per  helicopter  every  2  years. 
Therefore,  I  certify  that  this  action:  (1)  Is 
not  a  "major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979),  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  amends  §  39.13  of  Part  39 
of  the  FAR  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13  [Amended] 

2.  By  amending  Amendment  39-3221, 
AD  No.  78-11-02  (43  FR  22340)  by 
revising  the  applicability  paragraph  and 
paragraph  (c)  and  adding  paragraph  (d) 
to  read  as  follows: 

Bell  Helicopter  Textron,  Inc.:  Applies  to 

Model  206 A,  206A-1,  206B,  206B-1,  206L, 
206L-1,  and  206L-3  helicopters  certified 
in  any  category.  (Airworthiness  Docket 
No.  76-ASW-41) 

Compliance  is  required  within  the  next  6 
calendar  months  after  effective  date  of  this 
AD,  unless  already  accomplished. 

To  prevent  M/R  blades  from  departing  the 
helicopter,  accomplish  the  following: 
***** 

(c)  The  retirement  time  of  the  tension- 
torsion  straps,  Part  Numbers  206-010-105-3, 
206-010-105-5,  and  206-011-127-1,  is  reduced 
from  1,200  to  600  hours'  time  in  service.  These 
straps  must  be  retired  from  service  by 
January  1, 1989,  regardless  of  time  in  service. 
The  inboard  strap  fittings,  P/N’s  206-010- 
155-11  and  -15,  must  be  removed  from 
service  as  noted  in  paragraph  (a)(1)  of  this 
AD.  Replacement  tension/ torsion  straps,  P / 
N’s  206-011-147-001,  -003,  -005,  -007,  and 
206-011-154-101  and  -103,  have  a  1,200  hour 
time  in  service  life  or  2-year  calendar  life 
after  installation,  whichever  occurs  first. 

(d)  An  alternate  method  of  compliance 
which  provides  an  equivalent  level  of  safety 
with  this  AD  may  be  used  when  approved  by 
the  Manager,  Helicopter  Certification  Branch, 
Federal  Aviation  Administration,  Fort  Worth, 
Texas  76193-0170. 

This  amendment  amends  Amendment 
39-3221;  AD  No.  78-11-02  (43  FR  22340). 

This  amendment  becomes  effective 
December  15, 1988. 

Issued  in  Fort  Worth,  Texas,  on  November 
2, 1988. 

L.  B.  Andriesen, 

Manager,  Rotorcroft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  88-26289  Filed  11-14-88;  8:45  am) 
BILLING  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  88-NM-49-AD;  Arndt.  39-60571 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  which  currently 
requires  inspections  of  certain  main 
landing  gear  (MLG)  support  link 
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assemblies,  and  replacement,  if 
necessary.  This  amendment  requires  the 
modification,  or  replacement,  of  the 
MLG  support  link  assemblies  with  a 
new  improved  design.  This  additional 
modification  is  necessary  to  prevent 
failure  of  the  support  link  shaft  which,  if 
not  corrected,  could  result  in  damage  to 
the  wing  and/or  hydraulic  system. 
effective  DATE:  December  16, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT.' 

Mr.  Stanton  R.  Wood,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1924. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
68-17-01,  Amendment  39-1228,  to 
require  the  inspection  for  cracking  of 
certain  MLG  support  links,  and 
replacement,  if  necessary,  on  certain 
Boeing  Model  727  series  airplanes,  was 
published  in  the  Federal  Register  on 
June  9, 1988  (53  FR  21669). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  stated  that  the 
requirement  to  inspect  the  MLG  support 
link  shafts  on  airplanes  that  have  had 
the  MLG  support  links  reworked  or 
replaced  in  accordance  with  Boeing 
Service  Bulletin  727-32-306,  Original 
Issue,  should  be  changed  to  8  years  after 
the  rework,  rather  than  the  proposed 
5,000  hours  time-in-service  or  2  years, 
whichever  occurs  first.  The  commenter 
also  stated  that  the  links  on  its  airplanes 
are  lubricated  every  400  hours.  The  FAA 
does  not  concur  that  the  links  installed 
in  accordance  with  the  initial  release  by 
the  service  bulletin  will  be  good  for  8 
years  time-in-service,  because  the 
interference  problem  that  causes  the 
corrosion  and  cracking  problem  still 
exists  between  the  bushing  and  the 
shaft.  The  FAA  has  determined, 
however,  that  corrosion  will  be  reduced 
if  the  link  has  been  periodically 
lubricated.  Therefore,  if  the  above 
conditions  are  met,  the  FAA  has 
determined  that  the  terminating  action 


for  the  AD  will  not  have  to  be 
accomplished  until  the  link  has  been  in 
service  for  5  years.  Accordingly,  the 
final  rule  has  been  revised  to  address 
this  by  adding  a  new  paragraph  C., 
which  is  applicable  to  these  airplanes. 

Another  commenter  stated  that  it  had 
reduced  corrosion  on  the  shafts  by 
installing  “TFE”  teflon  lined  bushings, 
instead  of  the  currently  utilized  “DU” 
lined  bushings.  The  commenter 
proposed,  as  an  alternate  action  to  the 
proposed  requirements,  that  visual 
inspections  of  the  support  link  shaft  be 
required  for  airplanes  using  the  TFE 
teflon  lined  bushings,  and  if  no 
corrosion  was  detected,  the  link  would 
not  have  to  be  modified  in  accordance 
with  the  service  bulletin  for  4  years.  The 
FAA  does  not  concur  with  the 
commenter’s  proposal,  since  the 
interference  problem  that  resulted  in  the 
corrosion  and  cracking  of  the  shaft  can 
still  occur  with  the  teflon  lined  bushing. 

Another  commenter  stated  that, 
because  of  the  lead  time  necessary  for 
obtaining  the  kits  for  replacement  or 
rework  of  the  links,  the  proposed 
compliance  time  of  5,000  hours  time-in- 
service  will  impose  a  hardship  on  the 
operators.  The  FAA  has  discussed  the 
potential  lead  time  problem  with  the 
manufacturer.  The  manufacturer  stated 
that  it  could  accelerate  delivery  of  the 
necessary  parts.  Also,  it  is  possible  for 
airlines  to  modify  the  existing  support 
link  assemblies  and  bushings.  Therefore, 
the  FAA  does  not  agree  with  the 
commenter.  However,  for  reasons 
discussed  below,  the  initial  compliance 
time  has  been  changed  to  6,000  hours 
time-in-service  or  2  years,  whichever 
occurs  first. 

Another  commenter  stated  that  the 
proposed  compliance  time  of  5,000  hours 
time-in-service  should  be  changed  to 
5,500  or  6,000  hours  time-in-service 
since,  based  on  the  normal  airplane 
utilization  rate  for  most  affected 
operators,  the  calendar  period  of  2  years 
is  equivalent  to  that  number  of  hours 
time-in-service.  The  FAA  established 
the  5,000-hour  time  limit  based  upon  a 
predicted  rate  of  utilization  of  the 
affected  airplane  models  within  a  2-year 
time  period.  However,  in  light  of  the 
information  provided  by  this 
commenter,  and  because  the  corrosion  is 
considered  to  be  primarily  a  time- 
dependent  phenomenon,  the  FAA 
concurs  that  the  proposed  5,000  hour 
time-in-service  compliance  time  can  be 
safely  extended  to  6,000  hours  time-in¬ 
service.  The  final  rule  incorporates  this 
change. 

The  last  commenter  stated  that  the 
incorporation  of  the  terminating  action 
in  the  proposed  rule  is  inadequate  to 
eliminate  the  corrosion  problems  of  the 


link  and  shaft.  The  FAA  does  not 
concur.  The  commenter  did  not  provide 
any  evidence  that  would  substantiate  its 
claim.  From  data  and  other  information 
provided  by  the  manufacturer,  the  FAA 
has  determined  that  the  incorporation  of 
the  terminating  modification  will 
prevent  the  corrosion  and  subsequent 
cracking  problem.  However,  should 
future  service  experience  prove  that  the 
terminating  modification  is  inadequate 
for  eliminating  the  corrosion  and 
cracking,  the  FAA  may  then  consider 
further  rulemaking  to  address  it. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule,  with  the 
changes  previously  noted. 

It  is  estimated  that  1,285  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  22 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 

Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1,130,800. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any,  Model  727 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  regulatory  docket. 


Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 


List  of  Subjects  in  14  CFR  Part  39 
Aviation  safety,  Aircraft. 
Adoption  of  the  Amendment 


BEST  COPY  AVAILABLE 
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PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13  [Amended] 

2.  By  superseding  AD  68-17-01, 
Amendment  39-635,  as  amended  by 
Amendment  39-1228,  with  the  following 
new  airworthiness  directive: 

Boeing:  Applies  to  all  Model  727  series 
airplanes.  listed  in  Boeing  Service 
Bulletin  727-32-306,  Revision  1,  dated 
February  25, 1988,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 

To  prevent  failure  of  the  main  landing  gear 
support  link  shaft,  which  could  result  in 
damage  to  the  wing  and/or  hydraulic  system, 
accomplish  the  following: 

A.  Within  the  next  1,000  hours  time-in- 
service  since  the  last  inspection  in 
accordance  with  AD  68-17-01,  and  thereafter 
at  intervals  not  to  exceed  1,000  hours  time-in- 
service  until  the  requirements  of  paragraph 

B.,  below,  are  accomplished,  perform  an 
ultrasonic  inspection  for  cracks  of  the  P/N 
65-19657-4,  -5,  -8,  oi  -13  main  landing  gear 
(MLG)  support  link  in  accordance  with 
paragraph  II,  Accomplishment  Instructions, 
Part  I — inspection  Data,  B.  Ultrasonic 
Inspection  Data  of  Boeing  Service  Bulletin 
32-90,  Revision  1,  dated  May  29, 1968,  or 
Boeing  Service  Bulletin  32-189.  dated  May  25. 
1971.  If  any  cracks  are  detected,  prior  to 
further  flight,  perform  visual  and  magnetic 
particle  inspections  of  the  MLG  support  link 
shaft  as  described  in  paragraph  B.,  below, 
and  replace  or  modify  the  MLG  support  link 
and  bushing  accordingly. 

B.  Except  for  airplanes  identified  in 
paragraph  C.,  below,  within  the  next  6,000 
hours  time-in-service  or  2  years  after  the 
effective  date  of  this  AD,  whichever  occurs 
sooner,  perform  a  visual  inspection  of  the 
MLG  support  link  shaft  for  corrosion,  and  a 
magnetic  particle  inspection  for  cracks.  If  any 
corrosion  and/or  cracks  are  detected  in  the 
MLG  support  link  shaft,  prior  to  further  flight, 
repair  or  replace  in  accordance  with  Section 
32-01-02  of  the  Boeing  727  Landing  Gear 
Overhaul  Manual.  In  addition,  replace  or 
modify  the  MLG  support  link,  P/N  65-19657- 
4,-5, -8, -11, -13,-15,-16,  or-18,  and  associated 
bushing,  as  necessary,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-32-306,  Revision  1,  dated 
February  25, 1988. 

C.  In  lieu  of  the  requirements  of  paragraph 
B.,  above,  for  airplanes  line  numbers  1793 
and  subsequent,  and  airplanes  that  have 
been  modified  in  accordance  with  Boeing 
Service  Bulletin  727-32-306,  dated  March  26, 
1982,  and  which  have  had  the  MLG  support 
links  lubricated  at  intervals  not  to  exceed  500 
hours  time-in-service:  Within  the  next  6,000 
hours  time-in-service  or  2  years  after  the 
effective  date  of  this  AD,  whichever  occurs 
sooner,  or  5  years  since  the  modification, 
whichever  occurs  later,  perform  a  visual 


inspection  for  corrosion  and  a  magnetic 
particle  inspection  for  cracks  of  the  MLG 
support  link  shaft.  If  any  corrosion  and/or 
cracks  are  detected  in  the  MLG  support  link 
shaft,  prior  to  further  flight,  repair  or  replace 
in  accordance  with  Section  32-01-02  of  the 
Boeing  Model  727  Landing  Gear  Overhaul 
Manual.  In  addition,  replace  or  modify  the 
MLG  support  link  and  associated  bushing,  as 
necessary,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-32-306,  Revision  1.  dated 
February  25, 1988.  , 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 

Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  supersedes  AD  68- 
17-01,  Amendment  39-635,  as  amended 
by  Amendment  39-1228. 

This  amendment  becomes  effective 
December  18, 1988. 

Issued  in  Seattle,  Washington,  on  October 
20, 1988. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  88-26294  Filed  11-14-88;  8:45  am] 
BILLING  CODE  «9t0-13-« 

14  CFR  Part  39 

[Docket  No.  88-ANE-33;  Arndt.  39-6033] 

Airworthiness  Directives;  General 
Electric  Co.  (GE)  CF6-80C2;  Series 
Turbofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
establishes  low  cycle  fatigue  (LCF) 
retirement  lives  for  certain  fuel 
manifolds  installed  on  GE  CFB-80C2 


series  turbofan  engines.  It  also  requires 
inspections  for  fuel  manifold  leakage 
and  manifold  clamping  device  security. 
This  AD  is  needed  to  prevent  fuel 
manifold  leakage  resulting  in  an 
uncommanded  loss  of  engine  power 
and/or  a  possibility  of  fire. 

DATES:  Effective:  November  29, 1988. 

Compliance  Schedule:  As  required  in 
the  body  of  the  AD.  Comments  for 
inclusion  in  the  docket  must  be  received 
on  or  before  December  15, 1988. 

Incorporation  by  Reference: 

Approved  by  the  Director  of  the  Federal 
Register  as  of  November  29, 1988. 
ADDRESSES:  Comments  on  the 
amendment  may  be  mailed  in  dupb'eate 
to:  Federal  Aviation  Administration, 

New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  88-ANE-33, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803;  or  delivered  in 
duplicate  to  Room  311  at  the  above 
address. 

Comments  delivered  must  be  marked: 
“Docket  No.  88-ANE-33”. 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  311, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

Richard  A.  Woldan,  Engine  Certification 
Branch,  ANE-142,  Engine  Certification 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803;  telephone  (617) 
273-7096. 

SUPPLEMENTARY  INFORMATION:  Fuel 
manifold  cracking  and  subsequent  fuel 
leakage,  resulting  in  an  inflight 
shutdown  in  one  case,  have  occurred  on 
two  revenue  service  engines  and  three 
factory  development  test  engines. 
Analysis  of  these  manifold  cracks, 
supplemented  by  additional  stress  and 
component  tests,  have  identified  high 
cycle  fatigue  (HCF)  and  low  cycle 
fatigue  (LCF)  failure  mechanisms. 
Manifold  clamping  devices  which  are 
loose  or  worn  result  in  fuel  manifold 
HCF  cracking.  The  manifold  is  also 
subjected  to  an  overstress  condition 
during  engine  operation  which  results  in 
fuel  manifold  LCF  cracking. 

The  FAA  has  therefore  determined 
that  certain  GE  CF6-80C2  fuel  manifolds 
must  be  limited  to  a  service  life  of  2,000 
cycles.  This  determination  is  based  on 
updated  stress,  temperature,  and 
mission  analyses.  The  AD  would  require 
affected  parts  to  be  retired  from  service 
at  or  prior  to  the  LCF  life  limit,  except 
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for  affected  parts  which  are  at  or  above 
the  life  limit,  in  which  case  a  removal 
schedule  is  specified.  The  FAA  has 
further  determined  that  one-time  visual 
inspections  of  the  fuel  manifold  for 
leakage  and  clamping  device  security 
are  required  to  ensure  safe  operation  of 
the  manifold  until  it  is  removed  from 
service. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical, 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Although  this  action  is  in  the  form  of  a 
final  rule  which  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule. 

Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA.  This  rule  may 
be  amended  in  light  of  comments 
received.  Comments  that  provide  a 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effectiveness  of 
the  AD,  and  determining  whether 
additional  rulemaking  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available  for  examination  in  the 
Rules  Docket  at  the  address  given 
above.  A  report  summarizing  each  FAA- 
public  contact,  concerned  with  the 
substance  of  this  AD,  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this 
amendment,  must  submit  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
“Comments  to  Docket  No.  88-ANE-33”. 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  this  final 
evaluation  if  filed,  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption  “FOR  FURTHER  INFORMATION 
CONTACT”. 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation,  Aircraft, 
Aviation  safety,  and  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13  [Amended] 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

General  Electric  Company:  Applies  to 
General  Electric  Company  (GE) 

CF6-80C2  series  turbofan  engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  fuel  mainfolds 
accomplish  the  following: 

(a)  Remove  from  service  and  replace  with 
serviceable  parts  fuel  mainfold.  Part  Numbers 
(P/N)  I303M31G04  and  1303M32G04  in 
accordance  with  GE  CF6-80C2A/B  Series 
Alert  Service  Bulletin  (ASB)  A73-038,  dated 
August  3, 1988,  which  have  accumulated  1,700 
or  more  cycles  since  new  (CSN)  on  the 
effective  date  of  this  AD,  within  the  next  300 
cycles  in  service  (CIS)  or  at  the  next  aircraft 
letter  check,  whichever  occurs  first,  after  the 
effective  date  of  this  AD. 

(b)  Inspect,  remove  as  required  and  replace 
with  servicable  parts,  fuel  manifold  P/N 
1303M31G04  and  1303M32G04  in  accordance 
with  GE  CF6-80C2A/B  Series  ASB  A73-038. 
dated  August  3, 1988,  which  have 


accumulated  less  than  1,700  CSN  on  the 
effective  date  of  this  AD,  within  the  next  300 
CIS  after  the  effective  date  of  this  AD. 

(c)  Remove  from  service,  and  replace  with 
serviceable  parts  fuel  manifold  P/N 
1303M31G04  and  1303M32G04,  in  accordance 
with  GE  CF8-80C2A/B  Series  ASB  A73-038, 
within  300  CIS  after  the  effective  date  of  this 
AD,  if  the  total  CSN  cannot  be  documented. 

(d)  Thereafter,  remove  from  service  and 
replace  with  serviceable  parts  fuel  manifold 
P/N  1303M31C04  and  1303M32G04  in 
accordance  with  GE  CF6-B0C2A/B  Series 
ASB  A73-038  prior  to  accumulating  2.000 
CSN. 

(e)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  may  be 
accomplished. 

(f)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  Manager,  Engine 
Certification  Office,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
may  adjust  the  compliance  schedules 
specified  in  this  AD. 

General  Electric  CF6-80C2A/B  Series  SB 
A73-038,  dated  August  3, 1988,  identified  and 
described  in  this  document,  is  incorporated 
herein  and  made  a  part  hereof  pursuant  to  5 
U.S.C.  552(a)(1).  All  persons  affected  by  this 
directive  who  have  not  already  received  this 
document  from  the  manufacturer  may  obtain 
copies  upon  request  to  General  Electric 
Aircraft  Engines,  CF6  Distribution  Clerk, 

Room  132,  111  Merchant  Street,  Cincinnati, 
Ohio  45246. 

This  document  may  also  be  examined 
at  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  New  England  Region,  12 
New  England  Executive  Park, 

Burlington,  Massachusetts  01803,  Room 
311,  Rules  Docket  No.  88-ANE-33, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  amendment  becomes  effective  on 
November  29,  1988. 

Issued  in  Burlington,  Massachusetts,  on 
September  16, 1988. 

Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

|FR  Doc.  88-26291  Filed  11-14-88;  8:45  am) 
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Summary:  Thi9  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  modification  of  the  sixth  stage 
turbine  inner  airseal  (IAS)  assembly  in 
accordance  with  Revision  5  of  PW 
Service  Bulletin  (SB)  4835.  It  also 
requires  a  one-time  visual  and 
fluorescent  penetrant  inspection  (FPI) 
and  removal,  if  necessary,  in 
accordance  with  Revision  5  of  the  SB  for 
IAS  assemblies  that  have  been  modified 
in  accordance  with  Revision  3  or  earlier 
revisions  of  the  SB.  The  AD  is  needed  to 
prevent  uncontained  engine  failure. 
dates: 

Effective:  December  15, 1988. 
Compliance  Schedule:  As  prescribed 
in  the  body  of  this  AD. 

Incorporation  by  Reference 
Approved  by  the  Director  of  the 
Federal  Register  as  of  December  15, 

1988. 

ADDRESSES:  The  applicable  SB  and 
section  of  the  engine  manual  may  be 
obtained  from  Pratt  and  Whitney, 
Publication  Department,  P.O.  Box  611, 
Middletown,  Connecticut  06457. 

A  copy  of  the  SB  and  the  applicable 
section  of  the  engine  manual  is 
contained  in  Rules  Docket  Number  86- 
ANE-38,  in  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  New  England  Region,  12 
New  England  Executive  Park, 

Burlington,  Massachusetts  01803,  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Gavriel,  Engine  Certification 
Branch,  ANE-141,  Engine  Certification 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803;  telephone  (817) 
273-7084. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  include  a 
new  AD  requiring  modification  and 
inspection  of  the  sixth  stage  IAS 
assemblies  installed  on  PW  JT9D-3A,-7, 
-7A,  -7 AH,  -7H,  -7F,  -7J,  and  -20 
turbofan  engines  was  published  in  the 
Federal  Register  on  November  26, 1986, 
(51  FR  42853). 

The  proposal  was  prompted  by  the 
development  of  cracks  that  led  to 
ruptures  in  7  sixth  stage  IAS’s  in  service 
to  date.  During  one  of  those  events 
which  was  uncontained,  the  wing  fuel 
tank  inspection  port  was  penetrated, 
causing  a  wing  fiiel  leak. 

The  post  modification  inspection 
requirements  of  PW  SB  4835,  Revision  3, 
dated  June  12, 1978,  or  earlier  revisions 
of  the  same  SB,  were  insufficient  to 


detect  all  cracks  in  the  IAS.  Failures 
have  occurred  on  IAS's  which  had  been 
modified  and  inspected  previously  in 
accordance  with  the  above 
requirements.  The  inspection 
requirements  have  since  been  improved 
by  the  addition  of  a  wet  abrasive  blast 
process  to  expose  cracks  that  would 
otherwise  be  concealed  by  corrosion. 
IAS’s  modified  in  accordance  with  PW 
SB  4835,  Revision  4,  dated  May  12, 1981, 
or  later  revision  of  the  SB  are  not 
subject  to  this  AD.  Since  this  condition 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the  AD 
requires  modification  of  unmodified  IAS 
assemblies  in  accordance  with  the 
requirements  of  PW  SB  4835,  Revision  5, 
dated  September  27, 1983.  It  also 
requires  a  one  time  visual  and  FPI  of 
IAS  assemblies  that  have  been  modified 
in  accordance  with  the  requirements  of 
Revision  3,  or  earlier  revisions  of  the  SB, 
at  the  next  low  pressure  turbine  (LPT) 
module  shop  visit. 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  this  amendment,  and  due 
consideration  has  been  given  to  all 
relevant  data  and  comments  received. 
Two  commenters  responded. 

The  first  commenter  proposed  an 
alternative  to  the  paragraph  under  the 
heading  “SUPPLEMENTARY 
information**  beginning  with  "The  FAA 
has  determined  *  *  describing  the 
statistics  and  cause  of  failures  of  IAS’s 
as  well  as  corrective  actions  needed  to 
avoid  additional  failures.  The  FAA 
agrees.  The  proposed  paragraph  is  more 
explicit  than  that  of  the  notice  of 
proposed  rulemaking  (NPRM).  However, 
since  that  paragraph  is  informational  in 
nature,  the  FAA  has  not  incorporated 
the  exact  wording,  but  has  adopted  the 
intent  of  that  proposal. 

The  same  commenter  also  indentified 
that  there  are  approximately  1,713 
engines  affected  by  this  AD,  instead  of 
approximately  1,806  engines,  as  stated. 
The  FAA  agrees,  and  the  correction  has 
been  made.  The  approximate  total  cost 
of  the  AD  was  also  reevaluated  and  was 
found  to  be  higher  than  originally 
estimated,  but  still  below  the  regulatory 
guidelines  for  a  major  rule. 

Both  commenters  requested  a  change 
in  paragraph  (a)  under  the  heading  “THE 
PROPOSED  AMENDMENT*',  and  both 
proposed  their  own  alternative 
paragraph.  The  concern  of  both 
commenters  is  that  the  proposal 
requiring  certain  part  number  seal 
assemblies  to  be  modified  within  the 
next  500  cycles  in  service,  would 
necessitate  forced  removals  and 
grounding  of  certain  aircraft.  This 
concern  relates  to  certain  seals  in  the 
population  identified  by  the  NPRM  for 


modification,  which  had  either  been 
modified  but  not  re-identified  in 
accordance  with  the  SB  requirements,  or 
had  a  reduction  in  the  seal  knife  edge 
diameter  through  usage  in  service.  Such 
a  reduction  in  diameter  would  result  in 
an  acceptable  clearance  equivalent  to 
the  requirements  of  the  SB  and  would  be 
an  equivalent  means  of  compliance  with 
paragraph  (a)  of  the  proposed  AD.  In 
addition,  certain  seals  of  the  same 
population  are  installed  in  engines  that 
incorporate  microfin  type  shrouds  that 
establish  adequate  seal  to  shroud 
clearance  for  safe  operation.  The  FAA 
agrees.  Paragraph  (a)  has  been 
reworded  to  incorporate  the  intent  of  the 
comments  and  exclude  those  IAS’s 
whose  seal  to  shroud  clearances  meet 
the  requirements  of  the  AD. 

The  second  commenter  also  suggested 
paragraph  (b)  read  as  follows:  “Inspect 
sixth  stage  LAS  in  accordance  with  the 
requirements  of  PW  (SB)  4735,  Revision 

4,  or  later  FAA  approved  versions  at  the 
next  LPT  module  shop  visit  (after 
effective  date  of  AD).”  The  FAA 
disagrees.  The  paragraph  in  the 
proposed  Ad  provides  more  explicit 
information  for  the  identification  of  the 
population  of  the  seals  that  need  to  be 
inspected  and  therefore  no  change  is 
made. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  the  same 
type  design,  this  AD  requires 
modification  and  one-time  visual  and 
fluorescent  penetrant  inspection,  in 
accordance  with  PW  SB  4835,  Revision 

5,  dated  September  27, 1983,  of  the  sixth 
stage  IAS  installed  in  certain 
JT9D-3A,  -7,  -7 A,  -7 AH.  -7H,  -7F,  -7J, 
and  -20  turbofan  engines. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

The  FAA  has  detemined  that  this 
regulation  involves  approximately  1,713 
engines  at  an  approximate  total  cost  of 
$363,320.  It  has  also  been  determined 
that  few,  if  any,  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  will  be  affected  since  the  rule 
affects  only  operators  using  Boeing  747 
and  McDonnell  Douglas  DC-10-40 
aircraft  in  which  the  JT9D  engines  are 
installed,  none  of  which  are  believed  to 
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be  small  entities.  Therefore,  I  certify  that 
this  action  (1)  is  not  a  “major  rule” 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 
“FOR  FURTHER  INFORMATION  CONTACT”. 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation,  Aircraft, 
Aviation  safety,  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  97-449,  January 
12, 1983):  and  14  CFR  11.89. 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Pratt  and  Whitney:  Applies  to  Pratt  and 
Whitney  (PW)  JT9D-3A,  -7,  -7 A.  -7 AH. 
-7H,  -7F,  -7J,  and  -20  turbofan  engines. 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  sixth  stage  turbine  inner  airseal 
(IAS)  rupture  that  can  cause  uncontained 
engine  failure,  accomplish  the  following: 

(a)  Modify  sixth  stage  IAS  Part  Numbers 
(P/N)  751879,  660178,  661387,  667924,  677871, 
704516,  and  751881,  in  accordance  with  the 
Accomplishment  Instructions  contained  in 
PW  Service  Bulletin  4835,  Revision  5,  dated 
September  27, 1983,  as  follows: 

(1)  Sixth  stage  IAS  installed  with  either 
honeycomb  or  microfin  type  shrouds  where 
engine  build  records  indicate  seal  knife  edge 
to  shroud  diametrical  clearance  less  than 
0.153  inches  in  either  the  front  or  the  rear 
knife  edge,  within  the  next  500  cycles  in 
service  after  the  effective  date  of  this  AD. 

(2)  Sixth  stage  IAS  installed  with  either 
honeycomb  or  microfin  type  shrouds  where 
engine  build  records  indicate  seal  knife  edge 
to  shroud  diametrical  clearance  equal  to  or 
more  than  0.153  inches  in  both  front  and  rear 
knife  edges,  at  the  next  low  pressure  turbine 
(LPT)  module  shop  visit  after  the  effective 
date  of  this  AD. 

(b)  Wet  abrasive  blast,  visually  inspect, 
and  fluorescent  penetrant  inspect  (FPI)  at  the 
next  LPT  module  shop  visit  after  the  effective 
date  of  this  AD,  ir  accordance  with  the 
requirements  of  paragraph  4E,  Inspection  01, 
Section  72-52-06,  of  the  Engine  Manual  P/N 
646028,  Revision  74,  sixth  stage  IAS 


assemblies  P/N’s  774836,  774827,  774829, 

774825,  774831,  774834,  and  774838,  that  have 
been  modified  in  accordance  with  the 
requirements  of  PW  SB  4835,  Revision  3, 
dated  )une  12, 1978.  or  earlier  revisions  of  the 
SB. 

(c)  Remove  from  service,  prior  to  further 
flight,  sixth  stage  IAS  assemblies  found 
cracked  when  accomplishing  the 
requirements  of  paragraph  (a)  or  (b)  above, 
and  replace  with  serviceable  parts. 

Notes:  (1)  Modification  of  sixth  stage  seals 
in  accordance  with  the  requirements  of  PW 
SB  4835,  Revision  4,  dated  May  21, 1961. 
constitutes  an  equivalent  means  of 
compliance  with  this  AD. 

(2)  For  the  purpose  of  this  AD,  an  LPT 
module  shop  visit  occurs  when  the  LPT 
module  rotor  is  removed  from  the  case  and 
vane  assembly. 

(d)  Aircraft  may  be  ferried  in  accordance 
with  the  provision  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(e)  Upon  request  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Engine 
Certification  Office,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803. 

(f)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  Manager,  Engine 
Certification  Office,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
may  adjust  the  compliance  times  specified  in 
this  AD. 

PW  SB  4835,  Revision  5,  dated  September 
27, 1983,  and  the  PW  Engine  Manual  P/N 
646028,  Section  72-52-06,  Inspection  01, 
Paragraph  4E,  Page  817,  dated  December  1, 
1986,  and  Figure  810,  Page  818,  dated  August 
1, 1984,  identified  and  described  in  this 
document  are  incorporated  herein  and  made 
a  part  hereof  pursuant  to  5  U.S.C.  552(a)(1). 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  Pratt  and  Whitney, 
Publication  Department,  P.O.  Box  611, 
Middletown,  Connecticut  06457. 

These  documents  also  may  be 
examined  at  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  New  England  Region,  12 
New  England  Executive  Park, 

Burlington,  Massachusetts  01803,  Room 
311,  Rules  Docket  Number  886-ANE-38. 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  amendment  becomes  effective  on 
December  15, 1988. 

Issued  in  Burlington.  Massachusetts,  on 
September  1, 1988. 

Jay ).  Pardee, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  88-26293  Filed  11-14-88;  8:45  am) 
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Airworthiness  Directives;  Pratt  and 
Whitney  Canada  (PWC)  PT6B-36A, 
Turboshaft  Engines  Installed  in 
Sikorsky,  Aircraft  Model  S-76B 
Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
PWC  PT6B-36A  turboshaft  engines 
installed  in  Sikorsky  Aircraft  Model  S- 
76B  helicopters  by  individual  priority 
letters.  The  AD  prohibits  steady  sta  te 
operation  at  certain  Nl  speed  ranges, 
requires  the  installation  of  a  vibration 
damping  device,  and  establishes  a  life 
limit  for  certain  third  stage  compressor 
stator  assemblies.  The  AD  is  needed  to 
prevent  partial  power  loss  or  inflight 
engine  shutdown  resulting  from  a  third 
stage  compressor  stator  vane  failure. 
OATES:  Effective :  November  29, 1988,  as 
to  all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  88-03-01. 
issued  February  2, 1988,  which 
contained  this  amendment. 

Compliance:  As  required  in  the  body 
of  the  AD. 

Incorporation  by  Reference: 

Approved  by  the  Director  of  the  Federal 
Register  as  of  November  29, 1988. 
ADDRESSES:  The  technical  information 
referenced  in  this  amendment  may  be 
obtained  from  Pratt  and  Whitney 
Canada,  Box  10,  Longueuil,  Quebec, 
Canada  J4K  4X9;  or  may  be  examined  at 
the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  New  England  Region, 
Rules  Docket  Number  88-ANE-06, 12 
New  England  Executive  Park,  Room  311, 
Burlington,  Massachusetts  01803,  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  M.  Cook,  Engine  Certification 
Branch,  ANE-142,  Engine  Certification 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803;  telephone  (617) 
273-7082. 

SUPPLEMENTARY  INFORMATION:  On 

February  2, 1988,  priority  letter  AD  88- 
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03-01  was  issued  and  made  effective 
immediately  to  all  known  U.S.  owners 
and  operators  of  PWC  PT6B-36A 
turboshaft  engines.  The  AD  prohibited 
steady  state  engine  operation  in  two  gas 
generator  (Nl)  speed  ranges  because 
resonant  frequencies  encountered 
during  these  speed  ranges  have  resulted 
in  high  cycle  fatigue  cracking  of  the  third 
stage  compressor  stator  vanes.  This 
effect  on  the  compressor  stator  vane 
assembly  may  result  in  a  reduction  of 
engine  power  or  an  inflight  engine 
shutdown.  Five  partial  power  loss 
events  and  one  event  resulting  in  an 
inflight  engine  shutdown  have  occurred. 
AD  action  was  necessary  to  prevent 
partial  power  loss  or  inflight  engine 
shutdown  resulting  from  a  third  stage 
compressor  stator  vane  failure. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  priority  letters  issued 
February  2, 1988,  to  all  known  U.S. 
owners  and  operators  of  PWC  PT6B- 
36A  turboshaft  engines  installed  in 
Sikorsky  Model  S-76B  helicopters. 

These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  §  39.13  of 
Part  39  of  the  Federal  Aviation 
Regulations  to  make  it  effective  as  to  all 
persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 


placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  the  final 
evaluation  if  filed,  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption  “FOR  FURTHER  INFORMATION 
CONTACT”. 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation,  Aircraft, 
Aviation  safety,  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13  [Amended] 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Pratt  and  Whitney  Canada:  Applies  to  Pratt 
and  Whitney  Canada  (PWC)  PT6B-36A 
turboshaft  engines  incorporating  the  third 
stage  compressor  stator  assembly,  Part 
Number  (P/N)  3109163-01,  installed  in 
Sikorsky  Aircraft  S-76B  helicopters.  The 
third  stage  compressor  stator  assembly, 
P/N  3109163-01  is  incorporated  in 
engines,  Serial  Number  PC-E36043  and 
subsequent,  and  those  engines 
incorporating  PWC  Service  Bulletin  (SBJ 
11022,  dated  September  28, 1987. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  the  third  stage 
compressor  stator  vane  assembly  which 
could  result  in  loss  of  engine  power  or  an 
inflight  engine  shutdown,  accomplish  the 
following: 

(a)  Prior  to  further  flight,  accomplish  the 
following 

(1)  Attach  a  placard  which  reads  "avoid  Nl 
ranges,  78-80.5%,  95.6-97.6%",  in  full  view  of 
the  pilot  and  copilot,  as  close  as  practicable 
to  the  Nl  speed  indicators. 

(2)  Place  a  copy  of  this  AD  in  the 
appropriate  rotorcraft  flight  manual. 

(3)  Operate  the  rotorcraft  in  accordance 
with  these  speed  range  restrictions. 

(b)  For  engines  which  have  accumulated  25 
hours  or  less  total  time  in  service  (TIS)  from 
the  effective  date  of  this  AD,  accomplish  the 
following: 

(1)  Install  vibration  damping  device,  Part 
Number  (P/N)  3112128-01,  on  vane  assembly, 
P/N  3109163-01,  in  accordance  with  PWC 
Alert  SB  A-11033,  dated  December  31, 1987, 
prior  to  accumulating  25  hours  total  TIS. 

(2)  Remove  vane  assembly,  P/N  3109163- 
01,  prior  to  accumulating  600  hours  total  TIS, 
and  replace  with  a  serviceable  part. 


(c)  For  engines  which  have  accumulated 
more  than  25  hours  total  TIS  from  the 
effective  date  of  this  AD,  accomplish  the 
following: 

(1)  Install  vibration  damping  device,  P/N 
3112128-01,  on  vane  assembly,  P/N  3109163- 
01,  in  accordance  with  PWC  Alert  SB  A- 
11033,  dated  December  31, 1987,  within  25 
hours  TIS  from  the  effective  date  of  this  AD. 

(2)  Remove  vane  assembly,  P/N  3109163- 
01,  within  100  hours  TIS  from  the  installation 
of  damping  device,  P/N  3112128-01,  and 
replace  with  a  serviceable  part. 

(d)  Thereafter,  remove  from  service  vane 
assembly,  P/N  3109163-01,  prior  to 
accumulating  600  hours  TIS  since  new,  and 
replace  with  a  serviceable  part. 

Note: — When  vane  assembly,  P/N  3109163- 
01,  is  installed  as  a  serviceable  part,  it  must 
include  damping  device,  P/N  3112128-01. 

(e)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  Federal  Aviation 
Regulations  21.197  and  21.199  to  a  base  where 
the  AD  can  be  accomplished. 

(f)  Upon  request  from  an  operator,  an 
equivalent  means  of  compliance  with  the 
requirements  of  this  AD  may  be  approved  by 
the  Manager,  Engine  Certification  Office, 
Engine  &  Propeller  Directorate,  Aircraft 
Certification  Service. 

(g)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  Manager,  Engine 
Certification  Office,  Engine  &  Propeller 
Directorate,  Aircraft  Certification  Service, 
may  adjust  the  compliance  time  specified  in 
this  AD. 

PWC  Alert  SBA-11033,  dated  December  31, 
1987,  and  PWC  SB  11022,  dated  September  28, 
1987,  identified  and  described  in  this 
document,  are  incorporated  herein  and  made 
a  part  hereof  pursuant  to  5  U.S.C.  552(a)(1). 
All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  Pratt  and  Whitney  Canada, 
Box  10,  Longueuil.  Quebec,  Canada  J4K  4X9. 
These  documents  may  also  be  examined  at 
the  Office  of  the  Assistant  Chief  Counsel. 
Federal  Aviation  Administration,  New 
England  Region,  Rules  Docket  No.  88-ANE- 
06, 12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  Room  311. 

This  amendment  becomes  effective 
November  29, 1988,  as  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediately  effective  by 
individual  priority  letter  AD  88-03-01, 
issued  February  2, 1988,  which 
contained  this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
September  16, 1988. 

Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  88-26292  Filed  11-14-88:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
15  CFR  Parts  771, 773,  and  774 
[Docket  No.  80902-8202] 

Exports  to  Finland;  General  Licenses 
GCG  and  G-CEU,  Permissive 
Reexports  From  Finland  to  the 
People’s  Republic  of  China,  Higher 
Level  Computers  Under  the 
Distribution  License 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

SUMMARY:  As  part  of  the  Department  of 
Commerce  initiative  to  streamline 
export  licensing  requirements  for 
exports  to  countries  that  are 
demonstrating  increased  ability  to 
safeguard  reexports  of  U.S.-origin 
strategic  goods  and  technology,  the 
Bureau  of  Export  Administration  (BXA) 
is  extending  additional  benefits  to 
Finland  under  section  5{k)  of  the  Export 
Administration  Act  of  1979,  as  amended. 
This  action  will  lessen  the 
administrative  burden  on  U.S.  exporters 
and  their  foreign  customers. 

Specifically,  BXA  is: 

•  Amending  General  Licenses  GCG 
and  G-CEU  to  authorize  certain 
shipments  of  U.S.-origin  commodities  to 
Finland, 

•  Removing  the  requirement  for 
specific  U.S.  reexport  authorization  for 
reexports  from  Finland  to  the  People’s 
Republic  of  China  of  commodities 
described  in  Advisory  Notes  for  the 
People’s  Republic  of  China  or  Country 
Groups  QWY,  and 

•  Amending  the  Distribution  License 
procedure  to  authorize  exports  of 
computers  with  a  processing  data  rate  of 
up  to  1000  megabits  per  second. 
EFFECTIVE  DATE:  This  rule  is  effective 
November  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Willard  Fisher,  Regulations  Branch, 
Bureau  of  Export  Administration. 
Telephone:  (202)  377-3856. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  This  collection  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  Control  Number  0694- 
0015. 

3.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  app.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comments,  and  a  delay  in 
effective  date.  This  rule  is  also  exempt 
from  these  APA  requirements  because  it 
involves  a  foreign  and  military  affairs 
function  of  the  United  States.  Section 
13(b)  of  the  EAA  does  not  require  this 
rule  be  published  in  proposed  form 
because  this  rule  does  not  impose  a  new 
control.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  rule. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044. 

List  of  Subjects  in  15  CFR  Parts  771, 773, 
and  774 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Parts  771,  773,  and  774  of 
the  Export  Administration  Regulations 
are  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Part  774  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.),  as  amended  by  Pub. 
L.  97-145  of  December  29, 1981  and  by  Pub.  L. 
99-64  of  July  12, 1985;  E.0. 12525  of  July  12, 
1985  (50  FR  28757,  July  16, 1985). 


2.  The  authority  citation  for  15  CFR 
Parts  371  and  373  continues  to  read  as 
follows: 

Authority:  Pub.  L  96-72, 93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.),  as  amended  by  Pub. 
L.  97-145  of  December  29, 1981,  Pub.  L  99-64 
of  July  12, 1985  and  Pub.  L 100-418  of  August 
23, 1988:  E.0. 12525  of  July  12. 1985  (50  FR 
28757,  July  16. 1985);  Pub.  L.  95-223  of 
December  28, 1977  (50  U.S.C.  1701  et  seq.\, 
E.0. 12532  of  September  9. 1985  (50  FR  36861. 
September  10, 1985)  as  affected  by  notice  of 
September  4, 1986  (51  FR  31925,  September  8. 
1986);  Pub.  L.  99-440  of  October  2.  1986  (22 
U.S.C.  5001  et  se<7.);  and  E.0. 12571  of 
October  27, 1986  (51  FR  39505,  October  29. 
1986). 

PART  771 — (AMENDED) 

9  771.14  [Amended] 

3.  In  §  771.14,  paragraph  (b)  is 
amended  by  adding  “Finland,” 
immediately  after  the  word  “Austria,”. 

§771.20  [Amended] 

4.  In  §  771.20,  the  second  sentence  of 
the  introductory  text  of  paragraph  (a)  is 
amended  by  adding  “Finland,” 
immediately  after  the  words  "the 
governments  of’. 

PART  773— (AMENDED] 

Supplement  No.  8 — [Amended] 

5.  In  Supplement  No.  8  to  Part  773, 
“Finland”  is  added  immediately  before 
"Switzerland”. 

PART  774— [AMENDED! 

§  774.2  [Amended] 

6.  In  section  774.2,  paragraph  (j)  is 
amended  by  adding  the  word  “Finland,” 
immediately  before  the  words  “or 
Switzerland.". 

Dated:  November  9, 1988 
Michael  E.  Zacharia, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  88-26283  Filed  11-14-88;  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  260 

[Docket  No.  RM82-23-000;  Order  No.  5081 

Revision;  Report  by  Natural  Gas 
Pipeline  Companies  on  Service 
Interruptions  Occurring  on  the  System 

Issued  November  7, 1988. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
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action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  reviewed  its  regulations  requiring 
interstate  natural  gas  pipeline 
companies  to  notify  the  Commission  of 
any  serious  interruptions  of  gas  service 
(18  CFR  260.9  (1988))  and  has  decided  to 
make  no  substantive  changes  to  the 
current  §  260.9.  The  Commission, 
however,  is  using  this  opportunity  to 
revise  18  CFR  260.9  to  correctly  identify 
the  Commission’s  current  name,  address 
and  staff  person  designated  to  receive 
and  review  these  service  interruption 
reports,  and  to  permit  use  of  telefax  as 
an  alternative. 

The  Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  on  April 
6, 1982  (47  FR  16644  (April  19, 1982)).  The 
NOPR  proposed  to  revise  the  service 
interruption  report  filed  by  pipelines. 

The  NOPR  also  proposed  eliminating  the 
report  requirements  in  paragraph  (d) 
and  (e)  of  §  260.9.  After  considering  the 
comments  filed  in  this  docket,  and  in 
light  of  the  regulations  subsequently 
adopted  by  the  Commission,  most 
notably  Subpart  I  of  Part  284,  the 
Commission  concludes  that  the  changes 
proposed  in  §  260.9  of  the  Commission’s 
regulations  are  unnecessary.  The 
present  regulations  keep  the 
Commission  apprised  of  emergency 
situations  as  they  occur. 
effective  date:  This  rule  is  effective 
December  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  M.  Smoler,  Sandra  S.  Vincent, 
Office  of  General  Counsel,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC,  (202)  357-8530. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  final  rule 
will  be  available  on  CIPS  for  10  days 
from  the  date  of  issuance.  The  complete 


text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor,  La  Dorn 
Systems  Corporation,  also  located  in 
Room  1000,  825  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Charles  G.  Stalon,  Charles  A. 
Trabandt,  Elizabeth  Anne  Moler  and  Jerry  J. 
Langdon. 

Revision  of  Report  by  Natural  Gas 
Pipeline  Companies  on  Service 
Interruptions  Occurring  on  the  Pipeline 
System;  Order  No.  508  Final  Rule 

/.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  revising  its 
regulations  requiring  interstate  natural 
gas  pipeline  companies  to  notify  the 
Commission  of  any  serious  interruptions 
of  gas  service.1  This  final  rule  revises  18 
CFR  260.9  to  correctly  identify  the 
Commission’s  name,  address  and  staff 
person  designated  to  receive  and  review 
these  notifications. 

II.  Background  and  Discussion 

On  April  6, 1982,  the  Commission 
issued  a  notice  of  proposed  rulemaking 
(NOPR)  (47  FR  16644  (April  19, 1982)), 
proposing  to  amend  its  regulations 
regarding  the  filing  of  reports  by 
interstate  natural  gas  pipeline 
companies  for  emergencies  affecting 
their  services  and  facilities.  The  NOPR 
proposed  to  revise  the  service 
interruption  report  filed  by  pipelines. 
Under  the  proposal,  the  description  of 
pipelines  required  to  report  emergencies 
would  be  broadened  and  the  types  of 
emergency  situations  requiring  a  report 
would  likewise  be  expanded.  The  NOPR 
also  proposed  eliminating  the  report 
requirements  in  paragraphs  (d)  and  (e) 
of  §  260.9.2  Comments  were  filed  in 
1982. 

After  consideration  of  the  comments 
filed,  and  in  light  of  the  regulations 
subsequently  adopted  by  the 
Commission  most  notably  Subpart  1  of 
Part  284,  the  Commission  concludes  that 
the  §  260.9  changes  proposed  in  this 
docket  are  unnecessary.  Subpart  I  of 
Part  284  provides  pipelines  an 
exemption  from  the  certificate 
requirements  in  section  7  of  the  Natural 

1 18  CFR  260.9  (1988).  Section  260.9(b)  requires  a 
pipeline  to  notify  the  Commission  by  telegram,  at 
the  earliest  feasible  time,  of  (1)  the  location  of 
service  interruptions,  (2)  the  time,  (3)  the  customers 
affected  and  (4)  any  emergency  actions  taken  to 
maintain  service. 

2  Paragraph  (d)  requires  pipelines  to  File  with  the 
Commission  certain  reports  as  filed  with  the 
Department  of  Transportation.  Paragraph  (e) 
requires  copies  of  the  telegraphic  report  on 
interruption  of  service  to  be  sent  to  appropriate 
state  commissions. 


Gas  Act  that  authorizes  them  to  respond 
to  emergency  situations.3  Section 
284.270  requires  pipelines  to  report 
emergency  gas  sales,  transportation  or 
exchange  transactions  within  48  hours 
of  the  emergency.4  Moreover,  a 
pipeline’s  tariffs  are  required  to  contain 
provisions  on  how  the  pipeline  will 
curtail  gas  service  in  the  event  of 
emergencies  which  disrupt  such  service. 

In  addition  to  these  considerations, 
we  note  the  concern  expressed  by  the 
commenting  parties  that  the  rule  as 
proposed  would  result  in  certain 
duplicative  filings  at  this  agency  and  at 
the  U.S.  Department  of  Transportation 
(DOT).  Under  the  Natural  Gas  Pipeline 
Safety  Act  of  1964,  the  DOT  has  the 
primary  jurisdictional  responsibility  for 
natural  gas  pipeline  safety.  Specifically, 
the  DOT  regulations  at  49  CFR  Part  191 
require  the  reporting  of  facility  failures 
that  occur  on  gas  pipelines.  Failures  of  a 
serious  nature  must  be  reported  by 
telephone  after  discovery  (49  CFR  191.5), 
while  significant  leaks  are  reportable 
within  20  days  after  occurrence  (49  CFR 
191.15).  These  data  would  overlap  with 
those  called  for  under  the  rule  proposed 
in  this  docket. 

For  all  of  these  reasons,  we  have 
decided  to  make  no  substantive  changes 
to  the  current  §  206.9.  The  rule  as 
presently  in  effect  serves  a  useful 
purpose  in  keeping  the  Commission 
apprised  of  emergency  situations  as  they 
occur,  but  we  perceive  no  need  to 
expand  the  rule.  In  light  of  our  decision 
not  to  expand  the  data  to  be  filed  with 
this  Commission,  the  current 
requirements  in  paragraphs  (d)  and  (e) 
regarding  state  commission  notification 
and  the  filing  of  copies  of  DOT  reports 
continue  to  have  merit,  and  will  be 
retained. 

The  Commission,  however,  will  use 
this  opportunity  to  revise  18  CFR  260.9 
to  correctly  identify  the  Commission’s 
name,  address  and  staff  person  to 
contact  in  the  event  of  such  an 
emergency.  A  conforming  change  is 
made  in  §  260.9(c).  The  rule  also  deletes 
a  reference  to  the  Federal  Power 
Commission  in  §  260.9(a).  Section 
260.9(b)  currently  states  that  the 
notification  should  be  sent  to  “the  Chief, 
Bureau  of  Natural  Gas,  Federal  Power 
Commission,  441  G  Street  NW.”  This 
final  rule  revises  the  language  to  read 
"to  the  Director,  Division  of  Engineering, 
Market  and  Environmental  Analysis, 
Office  of  Pipeline  and  Producer 
Regulation,  Federal  Energy  Regulatory 

9  Subpart  I  was  adopted  in  1986,  four  years  after 
issuance  of  the  NOPR  in  this  docket. 

4  18  CFR  284.270  (1988). 
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Commission,  825  North  Capitol  Street 
NE.”  6 

III.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  6  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.7 
Pursuant  to  section  605(b)  of  the  RFA, 
the  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities, 

IV.  Environmental  Statement 

The  Commission  has  determined  that 
no  environmental  assessment  or 
environmental  impact  statement  is 
necessary  in  this  rulemaking  proceeding. 
The  Commission  has  categorically 
excluded  actions  that  are  procedural  in 
nature.8 

V.  Effective  Date 

This  rule  is  effective  December  15, 
1988. 

List  of  Subjects  in  18  CFR  Part  260 

Natural  gas,  Recordkeeping  and 
reporting  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  is  revising  Part  260  in 
Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  the  Commission.  Commissioner 
Langdon  voted  present. 

Lois  D.  Cashell, 

Secretary. 

PART  260— STATEMENTS  AND 
REPORTS  (SCHEDULE) 

1.  The  authority  citation  for  Part  260  is 
revised  to  read  as  follows: 

Authority:  Natural  Gas  Act,  15  U.S.C.  717- 
717w  (1982);  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982); 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3301-3432  (1982),  E.0. 12009,  3  CFR  1978 
Comp.,  p.  142. 

2.  Section  260.9,  paragraph  (a)  is 
amended  by  removing  the  words 
“Federal  Power  Commission”  and 


•  The  Commission  notes  that  in  recent  years  most 
pipelines  have  implemented  the  presently  effective 
rule  by  sending  their  notifications  to  this  name  and 
address.  Hence,  the  change  in  the  rule  essentially 
codifies  the  present  practice. 

•  5  U.S.C.  601  through  612  (1982). 

7  Section  601(c)  of  the  RFA  defines  a  “small 
entity"  as  a  small  business,  a  small  not-for-profit 
enterprise,  or  a  small  governmental  jurisdiction.  A 
“small  business"  is  defined  by  reference  to  section  3 
of  the  Small  Business  Act  as  an  enterprise  which  is 
"independently  owned  and  operated  and  which  is 
not  dominant  in  its  field  of  operation.”  15  U.S.C. 
632(a)  (1982). 

•  18  CFR  380.4(a)(1)  (1988). 


inserting  in  its  place  “Federal  Energy 
Regulatory  Commisson  (Commission).” 

3.  In  §  260.9,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§  260.9  Report  by  natural  gas  pipeline 
companies  on  service  Interruptions 
occurring  on  the  pipeline  system. 

***** 

(b)  Natural  gas  pipeline  companies 
must  report  such  interruptions  to  service 
by  telegram  to  the  Director,  Division  of 
Engineering,  Market  and  Environmental 
Analysis,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20425,  at  the  earliest  feasible  time 
following  such  interruption  to  service 
and  must  state  briefly: 

(1)  The  location  of  the  interruption, 

(2)  The  time  of  the  interruption, 

(3)  The  customers  affected  by  the 
interruption,  and 

(4)  Emergency  actions  take  to 
maintain  service. 

(c)  If  so  directed  by  the  Commission 
or  the  Director,  Division  of  Engineering, 
Market  and  Environmental  Analysis,  the 
company  must  provide  any 
supplemental  information  so  as  to 
provide  a  full  report  of  the 
circumstances  surrounding  the 
occurrence. 

***** 

[FR  Doc.  88-26309  Filed  11-14-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  113 
[T.D.  88-72] 

Customs  Regulations  Amendments 
Relating  to  Customs  Bonds 

AGENCY:  Customs  Service,  Treasury. 
action:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  concerning  various 
bond  provisions  set  forth  in  Part  113. 

The  changes  are  made  as  a  result  of 
Customs  ongoing  review  of  the  revised 
Customs  bond  structure.  One 
amendment  relates  to  the  bond  for 
control  of  containers  and  instruments  of 
international  traffic  (IITs).  The  section 
of  the  regulations  relating  to  IITs 
provides  that  an  IIT  of  U.S.  origin  which 
has  not  been  increased  in  value  or 
improved  in  condition  by  a  process  of 
manufacture  or  other  means  while 
abroad  and  which  is  released  under  that 
section  of  the  regulations  is  not  subject 
to  entry  filing  or  the  payment  of  duty  if  it 


is  diverted  or  otherwise  withdrawn.  The 
section  of  the  regulations  providing  the 
bond  conditions  relating  to  control  of 
containers  and  instruments  of 
international  traffic  has  no  provision  for 
the  exemption  from  entry  for  a  U.S. 
instrument  which  has  not  been 
increased  in  value  or  improved  in 
condition.  This  document  amends  the 
bond  conditions  to  incorporate  this 
exemption  and  make  the  regulations 
concerning  containers  and  instruments 
of  international  traffic  consistent.  The 
document  also  amends  the  bond 
conditions  set  forth  in  various  sections 
of  the  regulations  to  specify  that  the 
principal  and  surety  are  jointly  and 
severally  liable  under  Customs  bonds. 
Specifying  that  the  principal  and  surety 
are  severally  and  jointly  liable  will 
avoid  unnecessary  litigation  when 
Customs  attempts  to  collect  liquidated 
damages  under  a  bond. 

EFFECTIVE  DATE:  December  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Rosoff,  Entry  Rulings  Branch. 
(202)  566-8556. 

SUPPLEMENTARY  INFORMATION: 
Background 

By  a  final  rule  published  in  the 
Federal  Register  as  T.D.  84-213,  on 
October  19, 1984  (49  FR  41152),  the 
Customs  bond  structure  was  extensively 
revised  by  consolidating  and  reducing 
the  number  of  bond  forms  in  use.  The 
purpose  of  the  revision  was  to  simplify 
transactions  between  Customs  and  the 
importing  public  and  to  facilitate 
establishment  of  an  efficient 
computerized  bond  control  system. 

A  part  of  the  foregoing  involved 
incorporating  specific  bond  conditions 
into  Part  113,  Customs  Regulations  (19 
CFR  Part  113),  which  established  a 
contractual  obligation  on  the  part  of  the 
bond  principal  to  comply  with 
substantive  requirements  of  the 
regulations.  As  a  necessary  part  of  this 
scheme,  the  bond  conditions 
incorporated  specific  consequences  of 
default  provisions  for  failure  to  comply 
with  the  substantive  requirements  of  the 
regulations  and  bond  provisions. 

Since  then  Customs  has  been 
undertaking  an  ongoing  review  of  the 
revised  bond  structure.  From  this  review 
process,  it  was  discovered  that  certain 
clarifications  in  Part  113  are  necessary. 
This  document  amends  the  regulations 
concerning  two  of  these  clarifications. 
One  clarification  concerns  instruments 
of  international  traffic  and  the  other 
concerns  the  joint  and  several  liability 
of  obligors  of  bonds. 
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Instruments  of  International  Traffic 

Section  10.41a,  Customs  Regulations 
(19  CFR  10.41a),  relates  to  instruments  of 
international  traffic  such  as  lift  vans, 
cargo  vans,  shipping  tanks,  skids,  pallets 
and  similar  instruments.  Paragraph  (d) 
of  1 10.41a  provides  that  if  an 
instrument  of  foreign  origin,  or  of  U.S. 
origin  which  has  been  increased  in 
value  or  improved  in  condition  by  a 
process  of  manufacture  or  other  means 
while  abroad,  is  released  under  §  10.41a 
and  is  subsequently  diverted  to  point-to- 
point  local  traffic  within  the  U.S.,  or  is 
otherwise  withdrawn  within  the  U.S. 
from  its  use  as  an  instrument  of 
international  traffic,  it  becomes  subject 
to  entry  and  the  payment  of  any 
applicable  duties.  Section  10.41a(d)  also 
provides  that  an  instrument  of  U.S. 
origin  which  has  not  been  increased  in 
value  or  improved  in  condition  by  a 
process  of  manufacture  or  other  means 
while  abroad  and  which  is  released 
under  §  10.41a  is  not  subject  to  entry 
filing  or  the  payment  of  duty  if  it  is 
diverted  or  otherwise  withdrawn. 

The  bond  condition  relating  to  control 
of  containers  and  instruments  of 
international  traffic  is  found  in  §  113.66, 
Customs  Regulations  (19  CFR  113.66). 
However,  no  provision  had  been  made 
in  §  133.66(a)(2)  for  the  exemption  from 
entry  for  a  U.S.  instrument  which  has 
not  been  increased  in  value  or  improved 
in  condition  as  set  forth  in  the  latter  part 
of  §  10.41a(d).  Accordingly,  a  notice  was 
published  in  the  Federal  Register  (51  FR 
27875),  on  August  4, 1986,  proposing, 
among  other  things,  to  amend 
8  113.63(a)(2)  to  incorporate  this 
exemption. 

The  only  comment  received  on  the 
proposal  concerning  this  subject  was  a 
suggestion  that  §  113.66(a)(2)  be  further 
amended  to  state  that  reconditioning  to 
restore  the  container  to  its  original 
condition  would  note  included  in  the 
phrase  "increased  in  value  or 
condition”.  Customs  believes  this 
suggestion  is  beyond  the  scope  of  the 
proposal  and  would  be  more  properly 
the  subject  of  a  ruling  request.  As  there 
were  no  other  comments  on  this  subject 
matter,  Customs  is  amending 
§  113.66(a)(2)  in  this  document  as 
proposed. 

joint  and  Several  Liability 

Also  proposed  in  the  August  4, 1986, 
Federal  Register  document  were 
amendments  to  the  bond  conditions  set 
forth  in  §§  113.62(a),  113.63(g)(1), 
113.64(a),  113.64(c),  113.85(a)(3), 

113.65(b),  113.66(c),  113.67(b)(2)(i), 
113.68(b),  113.69, 113.70, 113.71(b),  113.72, 
and  113.73(a)[2),  Customs  Regulations 
(19  CFR  113  62(a),  113.63(g)(1),  113.64(a), 


113.64(c),  113.65(a)(3),  113.65(b), 

113.66(c),  113.67(b)(2)(i),  113.68(b), 

113.69, 113.70, 113.71(b),  113.72,  and 
113.73(a)(2)),  to  specify  that  the  principal 
and  surety  are  “jointly  and  severally” 
liable  under  the  bond. 

These  amendments  were  proposed  to 
avoid  any  unnecessary  litigation  if 
Customs  attempts  to  collect  liquidated 
damages  under  a  bond  and  a  party 
wishes  to  contest  that  the  obligors  are 
severally  liable.  Adding  the  language  to 
the  bond  conditions  will  minimize  the 
chance  of  obligors  challenging  separate 
liability  to  Customs.  No  comments  were 
received  concerning  this  subject. 
Accordingly,  the  above-listed  sections  of 
the  regulations  are  amended  as 
proposed. 

Other  Proposed  Amendment  to  be 
Withdrawn 

The  document  published  in  the 
Federal  Register  on  August  4, 1986, 
which  proposed  the  two  amendments 
which  are  being  made  in  this  document 
also  proposed  to  establish  a  liquidated 
damage  provision  in  the  basic 
importation  and  entry  bond  condition 
for  failure  to  timely  deposit  estimated 
duties.  In  another  document  appearing 
in  today’s  Federal  Register,  Customs  is 
withdrawing  this  proposal. 

Executive  Order  12291 

The  amendments  set  forth  in  this 
document  do  not  meet  the  criteria  for  a 
“major  rule”  as  specified  in  section  1(b) 
of  E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  it  is  certified  that  the 
amendments  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  they  are  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq .). 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  113 

Customs  duties  and  inspection, 
Imports,  Surety  bonds. 

Amendments  to  the  Regulations 

Part  113,  Customs  Regulations  (19  CFR 
Part  113)  is  amended  as  set  forth  below. 


PART  113— (AMENDED] 

1.  The  authority  for  Part  113  continues 
to  read  as  follows: 

Authority:  19  U.S.C.  66, 1623, 1624. 

2.  Section  113.66(a)  is  amended  by 
revising  paragraph  (a)(2)  and 
republishing  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  1 13.66  Control  of  container*  and 
instruments  of  international  traffic  bond 
conditions. 

***** 

(a)  Agreement  to  Enter  Any  Diverted 
Instrument  of  International  Traffic.  If 
the  principal  brings  in  and  takes  out  of 
the  Customs  territory  of  the  United 
States  an  instrument  of  international 
traffic  without  entry  and  without 
payment  of  duty,  as  provided  by  the 
Customs  Regulations  and  section  322(a), 
Tariff  Act  of  1930,  as  amended,  the 
principal  agrees  to: 
***** 

(2)  Promptly  enter  the  instrument 
unless  exempt  from  entry:  and 


§§  113.62, 113.63, 113.66, 113.67, 113.68, 
113.69, 113.70, 113.71, 113.72,  and  113.73 
[Amended] 

3.  Sections  113.62(a)  introductory  text, 
113.63(g)(1),  113.66(c),  113.67(b)(2)(i), 
113.68(b),  113.69, 113.70, 113.71(b),  113.72, 
and  113.73(a)(2)  are  amended  by  adding 
a  comma  and  "jointly  and  severally” 
after  the  word  "surety”  within  the 
parenthesis. 

§  113.64  [Amended] 

4.  Section  113.64(a)  is  amended  by 
adding  “(principal  and  surety,  jointly 
and  severally)”,  after  the  word 
“obligors”. 

5.  Section  113.64(c)  is  amended  by 
removing  “(principal  and  surety)”  from 
the  second  sentence. 

§113.65  [Amended] 

6.  Sections  113.65(a)(3)  and  113.65(b) 
are  amended  by  removing  “agrees"  and 
inserting  in  its  place,"  and  surety,  jointly 
and  severally  agree”. 

Approved:  October  18, 1988. 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

John  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-26364  Filed  11-14-88;  8:45  am( 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  24 

[Docket  No.  R-88-831;  FR-1676] 

Debarment,  Suspension  and  Limited 
Denial  of  Participation,  Contractors 
and  Participants 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  On  May  26, 1988  (53  FR 
19161),  HUD  and  24  other  Federal 
agencies  adopted  a  final  rule  on 
nonprocurement,  debarment  and 
suspension.  All  participating  agencies 
except  HUD  also  adopted  four  interim 
provisions  of  the  rule  which  remove  the 
references  to  domestic  nonprocurement 
programs  and  follow  more  closely  the 
exemption  set  forth  in  the  Executive 
Order  for  foreign  governments  and 
public  international  organizations.  This 
rule  makes  final  a  previously  published 
interim  rule  that  adopts  these  same 
provisions  for  HUD. 

EFFECTIVE  DATE:  Under  section  7(o)(3)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(o)(3)), 
this  final  rule  cannot  become  effective 
until  after  the  first  period  of  30  calendar 
days  of  continuous  session  of  Congress 
which  occurs  after  the  date  of  the  rule’s 
publication.  HUD  will  publish  a  notice 
of  the  effective  date  of  this  rule 
following  expiration  of  the  30-session- 
day  waiting  period.  Whether  or  not  the 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  final  until 
HUD's  separate  notice  is  published 
announcing  a  specific  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marylea  W.  Byrd,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10266,  451 
7th  Street,  SW.,  Washington,  DC  20410, 
telephone  (202)  755-9886  (This  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  On  May 

26, 1988  (53  FR  19161),  HUD  and  24  other 
Federal  agencies  adopted  a  final  rule  on 
nonprocurement,  debarment  and 
suspension.  All  participating  agencies 
except  HUD  also  adopted  four  interim 
provisions  of  the  rule  which  remove  the 
references  to  domestic  nonprocurement 
programs  and  follow  more  closely  the 
exemption  set  forth  in  the  Executive 
Order  for  foreign  governments  and 
public  international  organizations.  This 
rule  makes  final  a  previously  published 
interim  rule  that  adopts  these  same 
provisions  for  HUD. 


The  Department  published  an  interim 
rule  on  August  10, 1988  (53  FR  30049) 
seeking  public  comment.  No  comments 
were  received  by  HUD. 

Finding  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  rule 
incorporates  four  interim  provisions  of 
the  common  rule  for  government-wide 
debarment  and  suspension  of 
participants  issued  pursuant  to 
Executive  Order  12549.  The  rule  brings 
about  uniformity  of  terminology  in 
administering  debarment  and 
suspension  procedures  in  Federal 
agencies.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule”  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 

(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  is 
intended  to  bring  about  uniformity  of 
terminology  in  administering  debarment 
and  suspension  procedures  in  Federal 
agencies.  These  changes  will  have 
neither  a  significant  economic  impact 
on,  nor  an  effect  on  a  substantial 
number  of,  small  entities. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  rule  will  not  have  a 
significant  impact  on  the  family.  The 
final  rule  implements  several  statutory 
provisions  that  improve  the  existing 
regulations  governing  administrative 


sanctions  of  suspension,  debarment  and 
ineligibility  of  HUD  participants  and 
contractors.  This  will  have  no  effect  on 
family  formation,  maintenance  and 
general  well-being. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611,  Federalism,  has 
determined  that  the  final  rule  does  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation,  and  does 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
on  the  relationship  or  distribution  of 
power  among  the  various  levels  of 
government.  The  rule,  which  implements 
several  statutory  provisions  to  improve 
the  existing  regulations  governing 
administrative  sanctions  of  suspension, 
debarment  and  ineligibility  of  HUD 
participants  and  contractors,  will  not 
have  a  significant  impact  on  the  States. 

The  rule  was  listed  as  item  #937  in 
the  Department’s  Semiannual  Agenda  of 
Regulations  published  on  October  24, 
1988  (53  FR  41974,  41985)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  24 

Administrative  practice  and 
procedure,  Government  contracts, 
Organization  and  functions, 
(Government  agencies),  Government 
procurement,  Grant  programs:  housing 
and  community  development,  Loan 
programs:  housing  and  community 
development. 

PART  24— [AMENDED] 

Accordingly,  the  Interim  Rule 
amending  24  CFR  Part  24,  published  in 
the  Federal  Register  on  August  10, 1988 
(53  FR  30049),  is  adopted  as  final 
without  change. 

Date:  November  7, 1988. 

Samuel  R.  Pierce,  Jr., 

Secretary. 

[FR  Doc.  88-26255  Filed  11-14-88;  8:45  am] 
BILLING  CODE  4210-32-M 


DEPARTMENT  OF  JUSTICE 
Parole  Commission 
28  CFR  Part  2 

Paroling,  Recommitting  and 
Supervising  Federal  Prisoners;  Parole 
Hearing  Requirements 

AGENCY:  United  States  Parole 
Commission,  Justice. 
action:  Final  rule. 

Summary:  The  U.S.  Parole  Commission 
is  amending  its  rule  that  requires  parole 
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hearings  to  be  conducted  by  a  panel  of 
two  hearing  examiners,  so  that  a  parole 
hearing  can  be  conducted  by  a  single 
hearing  examiner.  This  amendment 
reflects  recent  statutory  authority  for  a 
single  examiner  to  conduct  parole 
hearings  when  circumstances  so  require. 
EFFECTIVE  DATE;  December  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT; 
Michael  A.  Stover,  Acting  General 
Counsel,  U.S.  Parole  Commission,  5550 
Friendship  Boulevard,  Chevy  Chase, 
Maryland  20815.  Telephone  (301)  492- 
5959. 

SUPPLEMENTARY  INFORMATION:  Prior  to 
1986,  the  Commission  did  not  believe  it 
had  the  authority,  in  regard  to  parole 
determination  hearings,  to  meet  the  two- 
examiner  concurrence  requirement  of  18 
U.S.C.  4203(c)(2)  by  having  one 
examiner  conduct  the  parole  hearing 
and  another  examiner  in  the  Regional 
Office  review  the  case  on  the  record. 

The  Commission  believed  that  the  law 
required  both  examiners  to  conduct  the 
hearing  before  voting  on  a 
recommendation  to  the  Regional 
Commissioner.  This  requirement  was 
expressed  in  28  CFR  2.13(a). 

However,  in  1986,  Congress  amended 
18  U.S.C.  4208(g)  by  striking  the 
requirement  for  a  personal  conference 
between  the  parole  applicant  and  “the 
Commissioners  or  examiners  conducting 
the  proceeding."  The  amended  statute 
required  that  a  personal  conference  to 
explain  the  reasons  for  denial  of  parole 
is  to  be  held  between  the  prisoner  and 
“a  representative  of  the  Commission.” 
See  section  58(b)  of  Pub.  L.  99-646, 100 
Stat.  3612  (1986). 

The  Commission  has  been  given  to 
understand  by  the  legislative  drafters  of 
this  amendment  that  it  was  intended  to 
permit  (but  not  require)  the  Commission 
to  conduct  one-examiner  parole 
hearings  under  18  U.S.C.  4208,  so  that 
the  Commission  could  utilize  its 
resources  more  effectively.  See  132 
Congressional  Record  H.11293-94  (daily 
ed.  October  17, 1986).  The  Commission 
adopts  that  interpretation  of  section 
2098(g)  (as  amended)  and  changes  its 
regulation  accordingly. 

However,  the  Commission  continues 
to  be  of  the  view  that  parole  hearings 
are  best  conducted  by  a  panel  of  two 
hearing  examiners,  as  a  matter  of  sound 
correctional  policy.  The  regulation  is 
amended  to  permit  a  one-examiner 
hearing  where  logistical  circumstances 
leave  the  Commission  with  no  choice, 
given  the  constraints  imposed  by  a 
limited  examiner  staff  and  a  high 
caseload  of  hearings  to  be  conducted,  in 
order  to  meet  its  hearing  deadlines. 
Financial  considerations  may  also 
require  the  Commission,  from  time  to 


time,  to  conduct  single-examiner 
hearings.  The  amendment  is  one  of 
procedure  only.  It  does  not  affect  the 
substance  of  the  parole  hearing,  nor 
does  it  dispense  with  the  statutory 
requirement  for  a  second  examiner  vote 
on  the  case.  See  18  U.S.C.  4203(c)(2)  and 
28  CFR  2.23(b). 

This  rule  change  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  Probation  and  parole. 
Prisoners. 

Adoption  of  the  Amendment 

Accordingly,  the  Commission  amends 
Part  2  of  28  CFR  as  follows: 

PART  2 — [AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authority:  18  U.S.C.  4203(a)(1)  and  4204 
(a)(6). 

2.  28  CFR  2.13(a)  is  revised  to  read  as 
follows: 

§  2.13  Initial  Hearing;  Procedure. 

(a)  An  initial  hearing  shall  be 
conducted  by  a  panel  of  two  hearing 
examiners  unless  the  Regional 
Commissioner  for  extraordinary 
circumstances  authorizes  the  hearing  to 
be  conducted  by  a  single  examiner.  The 
examiners  shall  discuss  with  the 
prisoner  his  offense  severity  rating  and 
salient  factor  score  as  described  in 
§  2.20,  his  institutional  conduct  and,  in 
addition,  any  other  matter  the  panel 
may  deem  relevant. 
***** 

Issued  in  Chevy  Chase,  Maryland  on 
October  14, 1988. 

Benjamin  F.  Baer, 

Chairman,  U.S.  Parole  Commission. 

[FR  Doc.  88-26324  Filed  11-14-88;  8:45  am) 
BILLING  CODE  4410-01-M 

PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Payment  of  Premiums;  Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Interim  rule. 

summary:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
interim  regulation  on  Payment  of 
Premiums,  which  was  published  on  june 
30, 1988  (53  FR  24906).  Appendix  B  to  the 
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interim  regulation  contains  a  table 
setting  forth  the  interest  rates  that  are 
required  by  statute  to  be  used  in  valuing 
a  plan's  vested  benefits  for  purposes  of 
determining  the  amount  of  the  premium 
due  to  the  PBGC.  This  amendment  adds 
to  that  table  the  interest  rate  applicable 
to  plan  years  beginning  in  November 
1988. 

EFFECTIVE  date:  November  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Ashner,  Senior  Counsel,  Office 
of  the  General  Counsel  (Code  22500), 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Street  NW.,  Washington,  DC 
20006;  telephone  202-778-8823  (202-778- 
8859  for  TTY  and  TDD).  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  Section 
9331  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Pub.  L.  100- 
203,  amended  section  4006  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (“ERISA")  to  establish  a 
two-part  premium  structure  for  single¬ 
employer  plans,  i.e.,  a  flat  rate  per 
capita  assessment  and  a  variable  rate 
assessment  based  on  a  plan’s  unfunded 
vested  benefits,  effective  for  plan  years 
beginning  on  or  after  January  1, 1988. 
Under  amended  ERISA  section 
40G6(a)(3)(E)(iii)(II),  the  interest  rate 
used  in  valuing  a  plan's  vested  benefits 
for  purposes  of  determining  the  amount 
of  the  plan's  unfunded  vested  benefits 
must  equal  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  month  in  which  the 
plan  year  begins. 

The  Pension  Benefit  Guaranty 
Corporation's  (the  “PBGC’s”)  interim 
regulation  on  Payment  of  Premiums  (53 
FR  24906  (June  30, 1988))  implements 
these  new  premium  rules.  Under 
§  2610.23(b)(1)  of  the  regulation,  the 
interest  rate  for  valuing  vested  benefits 
is  determined  by  reference  to  the  annual 
yield  for  30-year  Treasury  constant 
maturities  as  reported  in  Federal 
Reserve  Statistical  Release  G.13  and 
H.15.  The  required  interest  rate  for  a 
given  “premium  payment  year”  (the  plan 
year  for  which  the  premium  is  being 
paid)  is  80%  of  this  rate  for  the  calendar 
month  preceding  the  calendar  month  in 
which  the  premium  payment  year 
begins.  As  a  convenience,  the  PBGC 
established  an  Appendix  B  to  the 
interim  regulation  containing  a  table 
setting  forth  the  required  interest  rates 
for  premium  payment  years  beginning  in 
January  1988  and  thereafter. 

The  PBGC  is  amending  Appendix  B  to 
add  the  required  interest  rate  for 
premium  payment  years  beginning  in 
November  1988.  Appendix  B  to  the 
interim  regulation  does  not  prescribe  the 
required  interest  rates  for  valuing  vested 


The  PBGC  has  determined  that  this 
benefits.  These  rates  are  prescribed  by 
section  4006(a)(3)(E)(iii)(U)  of  ERISA 
and  §  2610.23(b)(1)  of  the  regulation.  The 
purpose  of  Appendix  B  is  merely  to 
collect  and  to  republish  these  rates  in  a 
convenient  place.  Thus,  the  interest 
rates  in  Appendix  B  are  informational 
only.  Accordingly,  the  PBGC  finds  that 
notice  of  and  public  comment  on  this 
amendment  would  be  unnecessary  and 
contrary  to  the  public  interest.  See  5 
U.S.C.  553(b).  For  these  same  reasons, 
the  PBGC  also  finds  that  good  cause 
exists  for  making  these  amendments 
effective  immediately.  See  5  U.S.C. 
553(d)(3). 

amendment  is  not  a  “major  nile”  within 
the  meaning  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  2610 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing, 
Appendix  B  to  Part  2610  of  Chapter 
XXVI  of  Title  29,  Code  of  Federal 
Regulations,  is  hereby  amended  as 
follows: 

PART  2610— PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  Part  2610 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1306, 1307, 
as  amended  by  sec.  9331,  Pub.  L.  100-203, 101 
Stat.  1330. 

2.  Appendix  B  to  Part  2610  is  amended 
by  adding  to  the  table  of  interest  rates 
therein  a  new  entry  to  read  as  follows. 
The  explanatory  text  is  republished  for 
the  convenience  of  the  reader  and 
remains  unchanged. 

Appendix  B — Interest  Rates  for  Valuing 
Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a  plan's 
vested  benefits  under  {  2610.23(b)  and  in 
calculating  a  plan's  adjusted  vested  benefits 
under  S  2610.23(c)(1): 
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For  premium  payment  years  beginning 
in— 

Required 
interest 
rate  1 

November  1988 . 

7.11 

1  The  required  interest  rate  listed  above  is  equal 
to  80%  of  the  annual  yield  for  30-year  Treasury 
constant  matunties,  as  reported  in  Federal  Reserve 
Statistical  Release  G.13  and  H.15,  for  the  calendar 
month  preceding  the  calendar  month  in  which  the 
premium  payment  year  begins. 

Issued  in  Washington,  DC,  on  this  9th  day 
of  November  1988. 

Kathleen  P.  Utgoff, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  88-26340  Filed  11-14-88:  8:45  am] 
BILLING  CODE  770S-01-M 


29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal; 
Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  Part  2676],  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 


Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  December  1988. 

EFFECTIVE  DATE:  December  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW.,  Washington  DC  20006;  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  (See  5  U.S.C.  533  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 


Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  “major  rule” 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans,  Pensions. 

In  consideration  of  the  foregoing,  Part 
2676  of  Subchapter  H  of  Chapter  XXVI 
of  Title  29,  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  Part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3), 
1399(c)(1)(D),  and  1441(b)(1). 

2.  In  §  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

§2676.15  interest. 

***** 

(c)  Interest  rates. 


For  valuation  dates 

The  values  of  ik  are— 

occurring  in  the  month— 

4  4 

/ . 

/>  i%  4  4  4 

4 

/»• 

in 

/*12 

/is 

4* 

/» 

4, 

December  1988 . 

..  .09625  .0925 

.0875 

.0825  .0775  .07125  .07125  .07125 

.07125 

.07125 

.065 

.065 

.065 

.065 

.065 

.06 

Issued  at  Washington,  DC,  on  this  4th  day 
of  November  1988. 

Kathleen  P.  Utgoff, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  88-26341  Filed  11-14-88;  8:45  am] 

BILLING  CODE  7708-01-M 


VETERANS  ADMINISTRATION 
38  CFR  Part  3 

Active  Military  Service  Civilian  Navy 
IFF  Technicians;  Pacific  Combat  Areas 

AGENCY:  Veterans  Administration. 
ACTION:  Final  regulation. 


summary:  The  Veterans  Administration 
(VA)  has  amended  its  regulations 
concerning  persons  who  are  included  as 
having  served  on  active  duty.  The  need 
for  this  action  results  from  a  recent 
decision  of  the  Secretary  of  the  Air 
Force  that  the  service  of  members  of  the 
group  known  as  the  Civilian  Navy  IFF 
Technicians  Who  Served  in  the  Combat 
Areas  of  the  Pacific  during  World  War  II 
(December  7, 1941  to  August  15, 1945) 
constitutes  active  military  service  in  the 
Armed  Forces  of  the  United  States  for 
purposes  of  all  laws  administered  by  the 
VA.  The  effect  of  this  action  is  to  confer 
veteran  status  for  VA  benefit  purposes 
on  former  members  of  that  group  who 
were  discharged  under  honorable 
conditions. 


EFFECTIVE  DATE:  This  final  regulation  is 
effective  August  2, 1988,  the  date  that 
the  Secretary  of  the  Air  Force  held  that 
such  service  constitutes  active  duty. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  White  (211B),  Chief, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Department  of 
Veterans  Benefits,  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  (202)  233- 
3005. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  38  CFR  1.12(b),  the  VA  finds  that  prior 
publication  of  this  change  for  public 
notice  and  comment  is  impracticable 
and  unnecessary.  The  VA  has  no 
discretion  in  this  matter.  The  decision  of 
the  Secretary  of  the  Air  Force 
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concerning  active  duty  status  is  binding 
on  the  VA.  Consequently,  a  proposed 
notice  will  not  be  published.  For  this 
reason,  this  final  regulation  is  not 
subject  to  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601-612,  since  it  does  not  come 
within  the  term  “rule”  as  defined  in  that 
Act. 

In  accordance  with  Executive  Order 
12291  Federal  Regulation,  we  have 
determined  that  this  final  regulation  is 
non-major  for  the  following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 


on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

There  is  no  affected  Catalog  of 
Federal  Domestic  Assistance  program 
number  for  this  regulation. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Handicapped.  Health 
care,  Pensions,  Veterans. 

Approved:  October  25, 1988. 

Thomas  K.  Tumage, 

Administrator. 

PART  3— [AMENDED! 

38  CFR  Part  3,  Adjudication,  is 


amended  by  adding  $  3.7{x)(16)  to  read 
as  follows: 

§  3.7  Persons  Included. 


(x)  *  *  * 

(16)  Civilian  Navy  IFF  Technicians 
Who  Served  in  the  Combat  Areas  of  the 
Pacific  during  World  War  II  (December 
7, 1941  to  August  15, 1945).  As  used  in 
the  official  name  of  this  group,  the 
acronym  “IFF”  stands  for  Identification 
Friend  or  Foe. 

(Authority:  Pub.  L.  95-202.  sec.  401) 

[FR  Doc.  88-Z6272  Filed  11-14-88:  8:45  am) 

BILLING  CODE  *320-01-* 


Proposed  Rules 


Federal  Register 

Vol.  53.  No.  220 
Tuesday,  November  15,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  52 
[FV-88-209] 

Standards  for  Grades  of  Frozen 
Hydrated  Dried  Peas  or  Frozen 
Hydrated  Dried  Beans 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule-modified. 

SUMMARY:  This  proposed  rule  is  a 
modification  of  the  proposed  rule 
published  in  the  Federal  Register  on 
February  6, 1986.  The  modified  proposed 
rule  would  establish  voluntary  U.S. 
Standards  for  Grades  of  Frozen 
Hydrated  Dried  Beans  or  Frozen 
Hydrated  Dried  Peas.  The  proposed  rule 
was  developed  by  the  U.S.  Department 
of  Agriculture  (USDA)  based  on  a 
request  from  the  California  League  of 
Food  Processors  (CLFP)  to  establish  U.S. 
grade  standards  for  this  product. 
Voluntary  U.S.  grade  standards  tend  to 
encourage  uniformity  and  consistency  in 
commercial  practices  and  so  would  be 
expected  to  facilitate  the  trading  of 
frozen  hydrated  beans  or  peas. 
date:  Comments  must  be  received  on  or 
before  January  17,  1989. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
duplicate  to  the  Office  of  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Room  2085, 
South  Building,  P.O.  Box  96456, 
Washington.  DC  20090-6456.  Comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A.  Machias,  Processed  Products 
Branch,  Fruit  and  Vegetable  Division, 


Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Room  0709 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  447- 
6247. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  designated  as  a  “nonmajor”  rule.  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  There 
will  be  no  major  increase  in  cost  or 
prices  for  consumers:  individual 
industries;  Federal,  State,  or  local 
government  agencies;  or  geographic 
regions.  It  will  not  result  in  significant 
effects  on  competition,  employment, 
investments,  productivity,  innovations, 
or  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator,  Agricultural 
Marketing  Service,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act,  (5  U.S.C. 
601  et  seq.),  because  it  reflects  current 
marketing  practices.  In  addition  these 
standards  are  voluntary.  A  small  entity 
may  avoid  incurring  any  additional 
economic  impact  by  not  applying  for  an 
inspection. 

This  proposed  rule  is  a  modification  of 
a  proposal  published  on  February  6, 

1986,  (51  FR  4605)  which  provided  for 
the  establishment  of  voluntary  United 
States  Standards  for  Grades  of  Frozen 
Quick-Cooking  Beans  or  Frozen  Quick- 
Cooking  Peas.  Based  on  comments 
received,  USDA  has  modified  this 
proposal  and  is  again  soliciting  written 
comments.  This  proposed  rule  has  been 
modified  to  better  reflect  current 
industry  practice  and  product  style. 

Currently,  there  are  no  U.S.  grade 
standards  for  frozen  hydrated  dried 
beans  or  frozen  hydrated  dried  peas.  In 
April  1985,  the  U.S.  Department  of 
Agriculture  (USDA)  received  a  petition 
from  the  California  League  of  Food 
Processors  (CLFP),  an  association 
representing  processors  of  frozen 
hydrated  dried  beans  or  peas,  requesting 
the  Department  to  establish  voluntary 
U.S.  grade  standards  for  this  product. 
CLFP  recommended  that  such  grade 
standards  use  a  system  of  attributes 
type  grading  that  is  similar  to  the  U.S. 
g  ade  standards  for  many  other 


processed  fruit  and  vegetable  products. 
That  proposal  described  the  attributes 
as  product  prepared  by  hydrating  dry, 
mature  beans  or  peas;  which  may  be 
partially  cooked  or  fully  cooked;  are 
quick  frozen;  and  are  maintained  at  a 
temperature  necessary  for  preservation. 
Accordingly,  USDA  issued  a  proposed 
rule  which  recognized  only  two  styles  of 
the  product:  "frozen  quick-cooking 
beans  or  peas”  and  "frozen  mixed  bean 
salad.”  This  proposal  for  United  States 
Standards  for  Grades  of  Frozen 
Hydrated  Dried  Beans  or  Frozen 
Hydrated  Dried  Peas  was  published  in 
the  Federal  Register,  on  February  6, 1986 
as  United  States  Standards  for  Grades 
of  Frozen  Quick-Cooking  Beans  or 
Frozen  Quick-Cooking  Peas  (51  FR  4605). 
In  response  to  that  notice,  one  comment 
was  received  from  the 'California  League 
of  Food  Processors  and  one  from 
Richard  A.  Shaw,  Incorporated,  a  frozen 
food  processor  located  in  Watsonville, 
California.  These  comments  indicated 
that  the  product  description  contained  in 
that  proposal  did  not  adequately 
address  the  distinctions  among  the  three 
styles  for  this  product.  The  first  style, 
“frozen  quick-cooking  beans  or  peas,” 
requires  additional  cooking  prior  to 
serving.  The  second  and  third  styles  are 
fully  cooked  and  do  not  require 
additional  cooking  (thaw  and  serve). 
Frequently,  the  product  is  garnished 
with  onions,  garlic,  peppers  or  other 
condiments  or  spices. 

Based  on  these  comments,  the  USDA 
determined  that  changes  in  the  proposal 
were  necessary,  including  changes  in 
the  name  of  the  product  and  the  product 
description.  Accordingly,  USDA  is 
publishing  this  modified  proposed  rule. 
The  title  has  been  changed  to  read 
“Frozen  Hydrated  Dried  Beans  or 
Frozen  Hydrated  Dried  Peas”  to  more 
adequately  reflect  the  proposed  product 
description. 

This  proposal  would  establish  three 
styles — "frozen  quick-cooking  beans  (or 
peas),”  “frozen  fully  cooked  beans  (or 
peas),”  and  "frozen  mixed  bean  salad”. 

The  process  used  to  produce  “frozen 
hydrated  dried  beans”  begins  with  dry 
beans  that  are  balanced  or  soaked  in  a 
hot  salt  solution  under  a  vacuum  to 
prevent  seed  germination  and  enzymatic 
action.  The  beans  are  then  quick  frozen 
by  rapidly  lowering  the  temperature  for 
optimum  flavor  and  texture  retention. 
The  conventional  method  of  preparing 
and  cooking  dry  beans  or  peas  involves 
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soaking  in  water  overnight  (8  to  14 
hours),  followed  by  cooking  in  boiling 
water  for  45  minutes  to  three  hours.  The 
method  used  by  commercial  frozen  food 
processors  is  a  patented  process  that 
shortens  the  time  required  to  two  hours 
or  less,  depending  on  the  variety  of 
beans  or  peas. 

The  California  League  of  Food 
Processors  states  that  U.S.  grade 
standards  would  expedite  marketing  of 
frozen  hydrated  dried  beans  and  peas. 
The  product  is  now  being  marketed  for 
use  in  soup  mixes,  as  well  as  for  retail 
sales  as  a  ready-to-serve  salad  product 
(when  thawed). 

There  are  three  styles  of  frozen 
hydrated  dried  beans  or  peas — "frozen 
quick-cooking  beans”  (or  "frozen  quick¬ 
cooking  peas”),  “frozen  fully  cooked 
beans”  (or  “frozen  fully  cooked  peas”), 
and  "frozen  mixed  bean  salad.” 
According  to  the  modified  proposed 
grade  standards,  the  product  can  be 
called  “frozen  quick-cooking  beans”  or 
"frozen  quick-cooking  peas”  style,  as 
appropriate,  if  it  is  partially  cooked  and 
consists  of  one  or  more  of  the  following 
varietal  types:  white  beans,  pinto  beans, 
pink  beans,  black-eye  peas,  speckled 
butter  beans,  baby  lima  beans,  fordhook 
lima  beans,  light  red  kidney  beans,  dark 
red  kidney  beans,  garbanzos,  large  lima 
beans,  crowder  peas,  purple  hull  peas, 
or  beans  and  peas  of  other  colors  or 
types.  The  product  can  be  called  “frozen 
fully  cooked  beans"  or  "frozen  fully 
cooked  peas”  if  it  is  fully  cooked  and 
consists  of  one  or  more  of  the  following 
varietal  types:  white  beans,  pinto  beans, 
pink  beans,  black-eye  peas,  speckled 
butter  beans,  baby  lima  bean3,  fordhook 
lima  beans,  light  red  kidney  beans,  dark 
red  kidney  beans,  garbanzos,  large  lima 
beans,  crowder  peas,  purple  hull  peas, 
or  beans  and  peas  of  other  color  or 
types.  Crowder  peas  and  purple  hull 
peas  are  two  varietal  types  that  were 
added  to  the  modified  proposed  rule  at 
the  request  of  the  CLFP  in  its  comments 
on  the  proposed  rule.  The  product  can 
also  be  called  "frozen  mixed  bean 
salad”  style  when  it  is  fully  cooked  and 
consists  of  a  mixture  of  two  or  more  of 
these  varietal  types. 

The  grade  standards  would  provide 
two  (2)  quality  levels,  “U.S.  Grade  A" 
and  "U.S.  Grade  B,”  since  available  data 
indicate  only  two  quality  levels  are 
needed  in  marketing  this  product.  The 
proposed  grade  standards  are  similar  to 
other  voluntary  grade  standards  used 
for  beans  and  peas  that  are  frozen  or 
canned. 

The  factors  of  quality  contained  in 
this  proposal  are:  Similar  varietal 
characteristics  (except  for  mixed  types), 
flavor  and  odor,  blemished,  character, 


color,  extraneous  vegetable  material, 
and  damaged. 

The  commenters  suggested 
miscellaneous  clarifying  changes  be 
made  in  the  proposed  definitions  of 
character,  color,  and  damage.  However, 
it  does  not  appear  that  these 
recommended  changes  are  necessary 
and  these  changes  have  not  been 
included  in  this  modified  proposed  rule. 
However,  other  miscellaneous  changes 
have  been  made  in  this  modified 
proposed  rule  for  clarity. 

The  standards  would  provide  uniform 
guidelines  for  marketing  this  product  for 
the  benefit  of  processors  and  buyers  as 
required  by  the  Agricultural  Marketing 
Act  of  1946. 

List  of  Subjects  in  7  CFR  Part  52 

Fruits,  Vegetables,  Food  grades  and 
standards. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
52  is  amended  as  follows: 

PART  52 — [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946,  secs.  203,  205,  60  Stat.  1087,  as  amended, 
1090,  as  amended:  7  U.S.C.  1622, 1624. 

2.  Add  the  Subpart — United  States 
Standards  for  Grades  of  Frozen 
Hydrated  Dried  Beans  or  Frozen 
Hydrated  Dried  Peas  [7  CFR  52.6421 
through  52.6431)  to  read  as  follows: 

Subpart— United  States  Standards  for 
Grades  of  Frozen  Hydrated  Dried  Beans  or 
Frozen  Hydrated  Dried  Peas 

Sec. 

52.6421  Product  description. 

52.6422  Types. 

52.6423  Styles. 

52.6424  Definitions  of  terms. 

52.6425  Recommended  sample  unit  sizes. 

52.6426  Grades. 

52.6427  Factors  of  quality. 

52.6428  Classification  of  defects. 

52.6429  Tolerances  for  defects. 

52.6430  Sample  size. 

52.6431  Quality  requirement  criteria. 

Subpart— United  States  Standards  for 
Grades  of  Frozen  Hydrated  Dried 
Beans  or  Frozen  Hydrated  Dried  Peas 

§  52.6421  Product  description. 

‘Frozen  hydrated  dried  beans  or 
frozen  hydrated  dried  peas,  ”  referred  to 
as  "beans”  or  “peas”  in  these  standards, 
is  the  product  prepared  from  hydrated, 
mature,  dry  beans  or  peas,  as  single 
varietal  types  or  mixtures  of  varietal 
types.  The  beans  or  peas  may  be 
prepared  by  any  process  in  accordance 
with  good  commercial  practice 
designated  to  produce  quick-cooking  or 


fully  cooked  products.  The  beans  or 
peas  are  quick  frozen  in  accordance 
with  good  commercial  practice  and 
maintained  at  temperatures  necessary 
for  preservation.  Any  safe  and  suitable 
solid  or  liquid  optional  ingredient(s) 
permissible  under  the  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
may  be  used  as  a  garnish. 

§52.6422  Types. 

(a)  Single  variety: 

(1)  White  beans. 

(2)  Pinto  beans. 

(3)  Pink  beans. 

(4)  Black-eye  peas. 

(5)  Speckled  butter  beans  (or  Jackson 
Wonders). 

(6)  Baby  lima  beans. 

(7)  Fordhook  lima  beans. 

(8)  Light  red  kidney  beans. 

(9)  Dark  red  kidney  beans. 

(10)  Garbanzos. 

(11)  Large  lima  beans  (butter  beans  or 
limagrands). 

(12)  Crowder  peas. 

(13)  Purple  hull  peas. 

(14)  Beans  and  peas  of  other  colors  or 
types. 

(b)  Mixed  varieties  consisting  of  two 
or  more  varietal  types  in  any  proportion. 

§52.6423  Styles. 

There  are  three  styles  of  frozen 
hydrated  dried  beans  or  peas,  (a) 

“ Frozen  quick-cooking  beans  or  peas  " — 
which  are  partially  cooked  beans  or 
peas  of  one  varietal  type  or  mixed 
varietal  types. 

(b)  “Frozen  fully  cooked  beans  or 
peas" — which  are  fully  cooked  beans  or 
peas  of  one  varietal  type  or  mixed 
varietal  types. 

(c)  "Frozen  mixed  bean  salad" — 
which  is  fully  cooked  product  prepared 
from  hydrated,  mature,  dry  beans  or 
peas,  as  a  mixture  of  varietal  types. 

§  52.6424  Definitions  of  terms. 

In  these  U.S.  standards,  unless 
otherwise  required  by  the  context,  the 
following  terms  shall  be  construed, 
respectively,  to  mean: 

(a)  “Acceptable  quality  level  (AQL)" 
means  the  maximum  percent  of 
defective  units  or  the  maximum  number 
of  defects  per  hundred  units  of  product 
that,  for  the  purpose  of  acceptance 
sampling,  can  be  considered  satisfactory 
as  a  process  average. 

(b)  Blemished.  Blemished  does  not 
include  the  characteristic  mottling  of 
specific  varietal  types,  such  as  pinto 
beans,  red  beans,  speckled  butter  beans, 
and  southern  peas.  Blemished  means  a 
bean  or  pea  that  is  affected  by 
discoloration  (area  and  intensity)  or 
other  causes  to  the  extent  that  its 
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appearance  or  eating  quality  is 
adversely  affected: 

(1)  Slightly; 

(2)  Materially;  or 

(3)  Seriously. 

(c)  Character  refers  to  the  degree  of 
freedom  from  hard  beans,  or  peas, 
excessively  soft  or  mushy  beans  or  peas, 
beans  or  peas  with  tough  skins,  and  to 
the  overall  texture  and  eating  quality  of 
the  product  (beans  or  peas  and  optional 
ingredients(s)).  Character  is  determined 
after  cooking  the  product  (quick-cooking 
style  only). 

(1)  Good  character  means  that  the 
product  has  a  good,  typical  overall 
texture  and  eating  quality;  and  that  the 
cotyledons  and  skins  are  tender. 

(2)  Reasonably  good  character  means 
that  the  product  has  a  reasonably  good, 
typical  overall  texture  and  eating 
quality.  The  beans  or  peas  may  be  firm 
or  slightly  soft,  but  the  presence  of  hard 
beans  or  peas  and  excessively  soft  or 
mushy  beans  or  peas  does  not  seriously 
affect  the  eating  quality.  The  skins  may 
be  slightly  tough. 

(3)  Poor  character  means  the  product 
fails  to  meet  the  requirements  for 
"reasonably  good  character.” 

(d)  Color  refers  to  the  overall  bright 
color  typical  of  the  variety  or  varieties. 

(1)  Good  color  means  that  the  product 
has  a  bright  overall  color  typical  of  the 
varietal  type(s)  of  beans  and  may  be 
slightly  dull. 

(2)  Reasonably  good  color  means  that 
the  product  has  an  overall  color  typical 
of  the  varietal  type(s)  of  beans  or  peas; 
and  may  be  dull  but  not  "off-color.” 

(3)  Poor  color  means  the  product  fails 
to  meet  the  requirements  for 
"reasonably  good  color.” 

(e)  Damage  means: 

(1)  A  loose  skin  or  portion  of  skin; 

(2)  A  cotyledon  or  portion  of  a 
cotyledon; 

(3)  A  bean  or  pea  or  portion  of  a  bean 
or  pea  with  the  skin  or  portion  of  the 
skin  missing;  and 

(4)  A  crushed  bean  or  pea  or  ruptured 
bean  or  pea  or  ruptured  bean  bean  or 
pea. 

(f)  Defect  means  any  non 
conformance  of  a  unit(s)  of  product  from 
a  specified  requirement  of  a  single 
quality  characteristic. 

(g)  Extraneous  vegetable  material 
(EVM)  means  vegetable  material 
common  to  the  bean  or  pea  plant  or 
other  plants  (excluding  “garnish”)  that  is 
harmless  upon  eating. 

(h)  Flavor  and  odor. — (1)  Good  flavor 
and  odor  means  that  the  product  has  a 
good,  typical  flavor  and  odor, 
characteristic  of  the  type(s)  of  beans  or 
peas  and  any  added  garnish.  It  is  free 
from  objectionable  flavors  and  odors  of 
any  kind. 


(2)  Reasonably  good  flavor  and  odor 
means  that  the  product  may  be  lacking 
in  good  flavor  and  odor,  but  is 
characteristic  of  the  type(s)  of  beans  or 
peas  and  any  added  garnish.  It  is  free 
from  objectionable  flavors  and  odors  of 
any  kind. 

(i)  Sample  unit  means  the  amount  of 
product  to  be  used  for  inspection.  It  may 
be: 

(1)  The  entire  contents  of  a  container: 

(2)  A  portion  of  the  contents  of  a 
container; 

(3)  A  combination  of  the  contents  of 
two  or  more  containers;  or 

(4)  A  portion  of  unpacked  product. 

(j)  Unit  means  any  individual  frozen 
bean  or  pea;  or  any  reconstructed 
portions  of  beans  or  peas  that  are  the 
equivalent  of  one  bean  or  pea. 

(k)  Varietal  Characteristics.  Similar 
varietal  characteristics  are  applicable  to 
single  variety  types  only. 

(l)  Contrasting  varieties  means  beans 
or  peas  of  different  varieties  that  are  of 
a  noticeably  different  color,  size,  or 
shape  than  the  beans  or  peas  of  the 
predominant  variety  (such  as  red  beans 
with  white  beans). 

(2)  Varieties  that  blend  means  beans 
or  peas  of  different  varieties  that  are 
similar  in  color,  size,  or  shape  to  the 
beans  or  peas  of  the  predominant 
variety  (such  as  dark  red  and  light  red 
kidney  beans). 

§  52.6425  Recommended  sample  unit 
sizes. 

Requirements  for  all  factors  of  quality 
are  based  on  the  following  sample  unit 
sizes:  (a)  For  classified  defects  in  Table  I 
of  §  52.6428. 

(1)  On-line  grading — 200  beans  or 
peas  (use  200  plan,  under  7  CFR  52.38b). 

(2)  Lot  grading — entire  sample  (use 
100  plan,  under  7  CFR  52.38c). 

(b)  For  similar  varietal  characteristics 
(single  types  only)  and  damaged  beans 
or  peas — 284  grams  (10.0  oz)  including 
beans  or  peas  and  garnish; 

(c)  For  flavor  and  odor,  character,  and 
color — 850  grams  (30.0  oz);  and 

(d)  For  extraneous  vegetable  material 
(EVM). 

(1)  On-line  grading — 850  grams  (30.0 
oz). 

(2)  Lot  grading — entire  sample. 

§52.6426  Grades. 

(a)  U.S.  Grade  A  is  the  quality  of 
product  that: 

(1)  Meets  the  following  prerequisite 
factors  in  which  the  beans  or  peas: 

(i)  Have  practically  similar  varietal 
characteristics  (applicable  to  single 
variety  types  only).  The  weight  of 
“contrasting  varieties"  does  not  exceed 
1.5  grams  per  284  grams  (10.0  oz);  and 
the  weight  of  “varieties  that  blend"  does 


not  exceed  14  grams  per  284  grams  (10.0 
oz); 

(ii)  Have  good  character; 

(iii)  Have  good  color, 

(iv)  Have  good  flavor  and  odor; 

(v)  May  contain  “damaged”  units  not 
exceeding  25  grams  per  284  grams  (10.0 
oz); 

(vi)  Are  practically  free  from  EVM: 

(A)  On-line  grading — within  the  limits 
for  defects  as  specified  in  Table  II  of 

§  52.6429 

(B)  Lot  grading — not  more  than  one  (1) 
piece  of  EVM  per  1700  grams  (60.0  oz). 

(2)  Is  within  the  limits  for  defects  as 
classified  in  Table  I  and  Specified  in 
Table  III  of  §  52.6429. 

(b)  U.S.  Grade  B  is  the  quality  of 
product  that: 

(1)  Meets  the  following  prerequisite 
factors  in  which  the  beans  or  peas: 

(1)  Have  reasonably  similar  varietal 
characteristics  (applicable  to  single 
varietal  types  only).  The  weight  of 
"contrasting  varieties"  does  not  exceed 
3  grams  per  284  grams  (10.0  oz);  and  the 
weight  of  “varieties  that  blend"  does  not 
exceed  28  grams  per  284  grams  (10.0  oz): 

(ii)  Have  reasonably  good  character; 

(iii)  Have  reasonably  good  color; 

(iv)  Have  reasonably  good  flavor  and 
odor; 

(v)  May  contain  "damaged  units  not 
exceeding  45  grams  per  284  grams  (10.0 
oz); 

(vi)  Are  reasonably  free  from  EVM: 

(A)  On-line  grading — within  the  limits 
for  defects  as  specified  in  Table  II  of 

§  52.6429. 

(B)  Lot  grading — not  more  than  two  (2) 
pieces  of  EVM  per  850  grams  (30.0  oz). 

(2)  Is  within  the  limits  for  defects  as 
classified  in  Table  I  of  §  52.6428  and 
specified  in  Table  III  of  §  52.6429. 

(c)  Substandard  is  the  quality  of 
product  that  fails  to  meet  the 
requirements  for  U.S.  Grade  B. 

§  52.6427  Factors  of  quality. 

The  grade  of  a  sample  of  frozen 
hydrated  dried  beans  or  peas  or  frozen 
mixed  bean  salad  is  based  on 
requirements  for  the  following  quality 
factors:  (a)  Prerequisite  quality  factors: 

(1)  Varietal  characteristics  (not 
applicable  to  mixed  types); 

12)  Character; 

(3)  Color, 

(4)  Flavor  and  odor; 

(5)  Damaged;  and 

(6)  Freedom  from  extraneous 
vegetable  material  (EVM). 

(b)  Classified  quality  factor: 

(1)  Blemished. 

§  52.6428  Classification  of  defects. 

Defects  are  classified  as  “minor," 
"major,"  or  “severe."  “Total”  defects 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday,  November  15,  1988  /  Proposed  Rules 


45911 


includes  all  “minor,"  “major,"  and 
"severe"  defects.  Each  “X”  in  Table  1 
represents  “one  (1)  defect." 


Table  I.— Classification  of  Defects 


Quality 

factor 

De¬ 

fects 

- - 

Classification 

Minor 

Major 

Severe 

Blemished: 
Slightly . 

Each 

bean 

or 

pea. 

X 

Table  1.— Classification  of  Defects— 
Continued 

Quality 

factor 

De¬ 

fects 

Classification 

Minor 

Major 

Severe 

Materially ... 

Seriously.... 

Each 

bean 

or 

pea. 

Each 

bean 

or 

pea. 

X 

X 

$  52.6429  Tolerances  for  defects. 

Table  II.— Extraneous  Vegetable 
Material  (EVM)  On-Line  Only  (25  Plan) 


AQL  1 


Grade  A 


1.5 


Grade  B 


6.5 


Table  III.— Blemish  Defects 


Grade  A 

Grade  B 

Total* 

Major 

Total* 

Major 

Sev 

AQL  ' . 

n 

1.5 

D 

6.5 

D 

B 

1  AQL  expressed  as  defects  per  hundred  units. 
*  T  otal = Minor  +  Major + Severe. 


§  52.6430  Sample  size. 

The  sample  size  used  to  determine 
whether  the  requirements  of  these 
standards  are  met  shall  be  as  specified 
in  the  sampling  plans  and  procedures  in 
the  “Regulations  Governing  Inspection 
and  Certification  of  Processed  Fruits 
and  Vegetables,  Processed  Products 
Thereof,  and  Certain  Other  Processed 
Food  Products"  (7  CFR  52.1  through 
52.83)  for  lot  grading  and  on-line 
grading,  as  applicable. 

§  52.6431  Quality  requirement  criteria. 

(a)  Lot  grading.  A  lot  of  frozen 
hydrated  dried  beans  or  peas  is 
considered  as  meeting  the  requirements 
for  quality  if: 

(1)  The  prerequisite  requirements 
specified  in  §  52.6426  are  met;  and 

(2)  The  Acceptable  Quality  Levels 
(AQL)  in  Table  III  of  §  52.6429  are  not 
exceeded. 

(b)  On-line  grading.  A  portion  of 
production  is  considered  as  meeting  the 
requirements  for  quality  if: 

(1)  Prerequisite  requirements  specified 
in  §  52.6426  are  met;  and 

(2)  The  Acceptable  Quality  Levels 
(AQL)  in  Table  III  of  §  52.6429  exceeded. 

(c)  Single  sample  unit.  Each  single 
sample  unit  submitted  for  quality 
evaluation  will  be  treated  individually 
and  is  considered  as  meeting  the 
requirements  for  quality  if: 

(1)  The  prerequisite  requirements 
spcified  in  §  52.6426  are  met;  and 

(2)  The  Acceptable  Quality  Levels 
(AQL)  in  Table  III  of  §  52.6429  are  not 
exceeded. 


Dated:  November  8, 1988. 

Kenneth  C.  Clayton, 

Acting  Administrator. 

fFR  Doc.  88-26251  Filed  11-14-88;  8:45  am] 

BILLING  CODE  3410-02-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

l  Docket  No.  88-ASW-33] 

Airworthiness  Directives;  California 
Department  of  Forestry  Model  UH-1F; 
Garlick  Helicopters  Model  UH-1B; 
Hawkins  and  Powers  Aviation,  Inc. 
Model  UH-1B;  Hercules  Model  UH-1E, 
UH-1L,  TH-1L;  International 
Helicopters,  Model  UH-1B;  Oregon 
Helicopters  Model  UH-1E,  UH-1LTH- 
1L;  Pilot  Personnel  International,  Inc. 
Model  UH-1B;  Smith  Helicopters  Model 
UH-1E;  Southern  Aero  Corporation 
Model  UH-1A,  UH-1B;  and  West  Coast 
Fabrications  Model  UH-1E  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). _ _____ _ _ 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  establish  a  mandatory  fatigue 
requirement  life  limit  on  main  rotor 
masts  and  trunnions  used  on  certain 
UH-1  type  helicopters.  The  proposed 
AD  is  needed  to  prevent  main  rotor  mast 
and  trunnion  fatigue  failures  which 
could  result  in  a  catastrophic  failure  of 


the  main  rotor  system  and  subsequent 
loss  of  the  helicopter. 

DATE:  Comments  must  be  received  on  or 
before  January  3, 1989. 
addresses:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Office  of 
the  Regional  Assistant  Chief  Counsel. 
FAA,  Southwest  Region,  Fort  Worth, 
Texas  76193-0007,  or  delivered  in 
duplicate  to:  Office  of  the  Regional 
Assistant  Chief  Counsel,  FAA, 
Southwest  Region,  Room  158,  Building 
3B,  4400  Blue  Mound  Road,  Fort  Worth, 
Texas.  Comments  must  be  marked: 
Docket  No.  88-ASW-33. 

Comments  may  be  inspected  in  the 
Regional  Rules  Docket,  Room  158, 
Building  3B,  Office  of  the  Regional 
Assistant  Chief  Counsel,  Sothwest 
Region,  between  8  a.m.  and  4  p.m., 
weekdays,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Tyrone  D.  Millard,  Helicopter 
Certification  Branch,  ASW-170,  Federal 
Aviation  Administration,  Fort  Worth, 
Texas  76193-0170,  telephone  (817)  624- 
5177. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
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proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Regional  Rules  Docket,  Office  of 
the  Regional  Assistant  Chief  Counsel. 
4400  Blue  Mound  Road,  Fort  Worth, 
Texas,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact,  concerned  with  the 
substance  of  the  proposed  AD.  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
No.  8B-ASW-33.  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

Based  on  the  recent  manufacturer's 
fatigue  stress  tests  and  fatigue  analysis 
of  main  rotor  masts  and  trunnions  under 
ground-air-ground  (GAG)  loading 
conditions,  the  FAA  has  determined  that 
these  components  can  no  longer  be 
operated  with  an  unlimited  service  life 
and  must  be  removed  after  a  specified 
time  in  service. 

Since  thi3  condition  is  likely  to  exist 
or  develop  on  helicopters  of  the  same 
type  design,  the  proposed  AD  would 
establish  a  mandatory  retirement  life  for 
the  main  rotor  mast  and  trunnion 
installed  on  California  Department  of 
Forestry  Model  UH-1F;  Garlick 
Helicopters  Model  UH-1B;  Hawkins  and 
Powers  Aviation,  Inc.  Model  UH-1B; 
Hercules  Model  UH-1E,  UH-1L.  TH-lL; 
International  Helicopters,  Inc.  Model 
UH-lB;  Oregon  Helicopters  Model  UH- 
1E,  UH-lL,  and  TH-lL;  Pilot  Personnel 
International,  Inc.  Model  UH-lB;  Smith 
Helicopters  Model  UH-1E;  Southern 
Aero  Corporation  Model  UH-1A.  UH-- 
1B;  and  West  Coast  Fabrications  Model 
UH-1E  helicopters. 

The  regulations  proposed  here  would 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  a  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
proposed  regulation  involves  146 
aircraft.  It  is  anticipated  that  2 
helicopters  per  year  will  require 
replacement  of  the  main  rotor  mast 


trunnion  at  an  annual  cost  of 
approximately  $20,500  for  2  helicopters. 
Therefore,  I  certify  that  this  action  (1)  is 
not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.85. 

§39.13  l  Amended  | 

2.  By  adding  the  following  new 
airworthiness  directive: 

California  Department  of  Forestry;  Garlick 
Helicoters;  Hawkins  and  Powers 
Aviation,  Inc;  Hercules;  International 
Helicopters,  Inc.;  Oregon  Helicopters; 
Pilot  Personnel  International,  Inc.;  Smith 
Helicopters;  Southern  Aero  Corporation; 
and  West  Coast  Fabric  ations:  Applies  to 
Model  UH-1A,  UH-lB,  UH-lE,  UH-1F. 
UH-lL,  and  TH-lL  helicopeters 
certificated  in  any  category. 
(Airworthiness  Docket  No.  88-ASW-33) 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  possible  fatigue  failure  of  the 
main  rotor  mast,  P/N  204-011-450  (all  dash 
numbers),  and  main  rotor  trunnion,  P/N  204- 
011-105-001.  which  could  result  in  a 
catastrophic  failure  of  the  main  rotor  system 
and  subsequent  loss  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  create  a  historical  service  record 
for  the  main  rotor  mast,  P/N  204-011-450  (all 
dash  numbers),  and  main  rotor  trunnion,  P/N 
204-011-105-001.  and  record  the  hours’  time 
in  service  accumulated  on  the  main  rotor 
mast  and  trunnion.  If  the  time  in  service 
cannot  be  determined,  enter  900  hours  for 
each  year  from  the  date  the  mast  and 
trunni-  i  were  installed. 

(b)  For  mast  and  trunnions  with  more  than 
14,900  hours’  time  in  service  on  the  effective 


date  of  this  AD,  remove  the  masts  and 
trunnions  from  service  within  the  next  100 
hours’  time  in  service. 

(c)  For  masts  and  trunnions  with  less  than 
14,900  hours’  time  in  service  on  the  effective 
date  of  this  AD,  remove  the  masts  and 
trunnions  from  service  at  15,000  hours’  time 
in  service. 

(d)  An  alternate  method  of  compliance 
which  provides  an  equivalent  level  of  safety 
with  this  Ad  may  be  used  when  approved  by 
the  Manager,  Helicopter  Certification  Branch, 
Federal  Aviation  Administration,  Fort  Worth, 
Texas  76193-0170. 

Issued  in  Fort  Worth,  Texas,  on  November 
1, 1988. 

L.B.  Andriesen, 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  88-26290  Filed  11-14-88;  8-45  am| 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Ch.  VI! 

(Docket  No.  81018-8218] 

Request  for  Comments  on  Effects  of 
Foreign  Policy-Based  Export  Controls 

agency:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Request  for  comments  on 
foreign  policy-based  export  controls. 

summary:  The  Bureau  of  Export 
Administration  (BXA)  is  reviewing  the 
foreign  policy-based  export  controls  in 
the  Export  Administration  Regulations 
(15  CFR  Parts  768  through  799)  to 
determine  whether  they  should  be 
modified,  rescinded  or  extended.  To 
help  BXA  make  this  determination,  BXA 
is  seeking  comments  on  how  existing 
foreign  policy-based  controls 
maintained  under  section  6  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA),  have  affected  exporters  and  the 
general  public. 

DATE:  Comments  must  be  received  by- 
December  9, 1988  to  assure  full 
consideration  in  the  formulation  of 
export  control  policies. 

ADDRESS:  Written  comments  (six  copies) 
should  be  sent  to  Patricia  Muldonian, 
Regulations  Branch  (Room  1622),  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration,  U.S. 
Department  of  Commerce.  P.O.  Box  273. 
Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Graves,  Country  Policy  Branch, 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration.  Telephone:  (202)  377- 
4830, 
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SUPPLEMENTARY  INFORMATION: 

Generally,  the  foreign  policy  controls 
maintained  by  the  Bureau  of  Export 
Administration  relate  to  the  following: 
human  rights  (§  776.14),  South  Africa 
and  Namibia  (§  785.4(a)),  Libya  (§  785.7), 
anti-terrorism  {§  785  4(d)),  chemical 
warfare  (§  785.4(e)),  regional  stability 
(§  776.16),  embargoed  communist 
countries  (§  785.1),  truck  manufacturing 
equipment  for  the  Soviet  Union’s  Kama 
River  and  Zil  truck  plants  (§  785.2(e)), 
and  technology  used  in  developing 
missiles  capable  of  delivering  nuclear 
weapons  (§  776.18). 

The  licensing  policies  for  these  control 
programs  are  described  in  Parts  776  and 
785  of  the  Export  Administration 
Regulations 

On  January  20, 1988,  the  Secretary 
submitted  a  report  to  Congress 
extending  foreign  policy  controls  for 
another  year.  All  foreign  policy  export 
controls  in  effect  as  of  that  date  were 
extended.  Since  that  time,  no  new 
foreign  policy  controls  have  been 
promulgated. 

To  assure  maximum  public 
participation  in  the  review  process,' 
comments  on  the  extension  or  revision 
of  the  existing  foreign  policy  controls 
are  solicited.  BXA  is  particularly 
interested  in  the  experience  of 
individual  exporters  in  complying  with 
these  controls,  with  emphasis  on 
economic  impact  and  specific  instances 
of  business  lost  to  foreign  competitors. 

In  addition,  in  light  of  the  new 
provisions  contained  in  section  6(p)  of 
the  EAA,  BXA  is  interested  in  comments 
relating  to  the  effects  of  foreign  policy 
controls  on  exports  of  replacement  and 
ether  parts.  Section  6(p)  was  added  to 
the  EAA  by  section  2423(b)  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  and  states: 

Spare  parts. — (1)  At  the  same  time  as  the 
President  imposes  or  expands  export  controls 
under  this  section,  the  President  shall 
determine  whether  such  export  controls  will 
apply  to  replacement  parts  or  parts  in  goods 
subject  to  such  export  controls. 

(2)  With  respect  to  export  controls  imposed 
under  this  section  before  the  date  of  the 
enactment  of  this  subsection,  an  individual 
validated  export  license  shall  not  be  required 
for  replacement  parts  which  are  exported  to 
replace  on  a  one-for-one  basis  parts  that 
were  in  a  good  that  was  lawfully  exported 
from  the  United  States,  unless  the  President 
determines  that  such  a  license  should  be 
required  for  such  parts. 

Parties  submitting  comments  are 
asked  to  be  as  specific  as  possible. 
Respondents,  however,  are  reminded 
that  the  Department  is  soliciting  only 
information  that  can  be  used  publicly. 
Confidential  business  information  will 
not  be  accepted.  Any  information  so 


designated  will  be  returned  to  the 
commenter. 

All  comments  received  before  the 
close  of  the  comment  period  will  be 
considered  by  the  Department  in 
reviewing  the  controls  and  developing 
the  report  to  Congress.  Among  the 
criteria  the  Department  considers  in 
determining  whether  to  continue  or 
revise  U.S.  foreign  policy  export  controls 
are  the  following: 

1.  The  probability  that  such  controls 
will  achieve  the  intended  foreign  policy 
purpose,  in  light  of  other  factors, 
including  the  availability  from  other 
countries  of  the  goods  or  technology 
proposed  for  such  controls,  and  that  the 
foreign  policy  purpose  cannot  be 
achieved  through  negotiations  or  other 
alternative  means; 

2.  The  compatibility  of  the  proposed 
controls  with  the  foreign  policy 
objectives  of  the  United  States  and  with 
overall  United  States  policy  toward  the 
country  to  which  exports  are  to  be 
subject  to  the  proposed  controls; 

3.  The  likelihood  that  the  reaction  of 
other  countries  to  the  extension  of  such 
export  controls  by  the  United  States  will 
not  render  the  controls  ineffective  in 
achieving  the  intended  foreign  policy 
purpose  or  be  counterproductive  to 
United  States  foreign  policy  interests; 

4.  The  effect  of  the  proposed  controls 
on  the  export  performance  of  the  United 
States,  the  competitive  position  of  the 
United  States  in  the  international 
economy,  the  international  reputation  of 
the  United  Staes  as  a  supplier  of  goods 
and  technology,  or  on  the  economic 
well-being  of  individual  United  States 
companies  and  their  employees  and 
communities  does  not  exceed  the  benefit 
to  United  States  foreign  policy 
objectives; 

5.  The  ability  of  the  United  States  to 
enforce  the  proposed  controls 
effectively; 

6.  The  foreign  policy  consequences  of 
not  extending  the  export  controls. 

All  comments  will  become  a  matter  of 
public  record  and  will  be  available  for 
public  inspection  and  copying.  In  the 
interest  of  accuracy  and  completeness, 
comments  in  written  form  are  required. 

If  oral  comments  are  received,  they  must 
be  followed  by  written  memoranda  that 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  review  and 
copying.  Communication  from  agencies 
of  the  United  Staes  Government  or 
foreign  governments  will  not  routinely 
be  made  available  for  public 
inspections. 

The  public  record  concerning  these 
comments  will  be  maintained  in  the 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4886,  U.S. 
Department  of  Commerce,  14th  Street 


and  Pennsylvania  Avenue  NW„ 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regualtions.  Information  about 
the  inspection  and  copying  of  records  at 
this  facility  may  be  obtained  from 
Margaret  Cornejo,  Bureau  of  Export 
Administration  Freedom  of  Information 
Officer,  at  the  above  addres  or  by 
calling  (202)  377-2593. 

Authority:  Pub.  L  96-72,  93  Stat.  503.  50 
U.S.C.  App.  2401  et  seq.,  as  amended  by  Pub. 
L.  97-145  of  December  29. 1981,  Pub.  L.  99-64 
of  July  12. 1985,  and  Pub.  L.  100-418  of  August 
23, 1988;  E.0. 12525  of  July  12. 1985  (50  FR 
28757,  July  16, 1985);  Pub.  L  95-223,  50  U.S.C 
1701  et  seq.,  E.0. 12532  of  September  9, 1985 
(50  FR  36861.  September  10. 1985). 

Dated:  November  9. 1988. 

Michael  E.  Zacharia, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  88-26284  Filed  11-14-88;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  303 

Rules  and  Regulations  Under  the 
Textile  Fiber  Products  Identification 
Act;  Generic  Names 

AGENCY:  Federal  Trade  Commission. 
action:  Notice  of  proposed  rulemaking. 

summary:  In  February  of  1988.  the  Sun 
Company  ("Sun")  applied  to  the  Federal 
Trade  Commission  ("the  Commission”) 
requesting  the  establishment  of  a  new 
generic  name  for  a  fiber  it  manufactures 
under  the  tradename  "VIVRELLE."  The 
application  was  filed  pursuant  to  Rule  8. 
16  CFR  303.8,  of  the  Rules  and 
Regulations  Under  the  Textile  Fiber 
Products  Identification  Act,  15  U.S.C.  70, 
et  seq..  and  Subpart  C  of  Part  1  of  the 
Commission’s  Rules  of  Practice,  16  CFR 
1.26.  In  its  application.  Sun  declared  that 
the  generic  names  presently  established 
by  the  Commission  in  Rule  7, 16  CFR 
303.7,  are  inappropriate  for  its  fiber 
because  of  the  fiber’s  uniqueness.  Sun 
included  a  proposed  definition  for  its 
fiber,  together  with  a  proposed 
corresponding  modification  to  the 
existing  definition  of  nylon,  and 
suggested  the  generic  name  "OXAMID" 
for  its  fiber. 

The  Commission  now  solicits 
comments  as  to  whether  Rule  7  should 
be  amended  to  include  a  new  generic 
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definition  covering  Sun’s  fiber.  A 
Certificate  of  No  Effect  under  the 
Regulatory  Flexibility  Act  has  been 
forwarded  to  the  Small  Business 
Administration. 

date:  Written  comments  will  be 
accepted  through  January  17, 1989. 
ADDRESS:  Submit  written  comments 
with  five  copies,  where  possible,  to: 
Office  of  the  Secretary,  Federal  Trade 
Commission,  Washington,  DC  20580. 
Submission  should  be  marked:  “Textile 
Comment  (Sun  Generic)’’ 

FOR  FURTHER  INFORMATION  CONTACT 
James  Mills,  Attorney  (202/326-3035), 
Division  of  Enforcement,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION: 

Section  A.  Background 

Rule  6, 16  CFR  303.6,  of  the  Rules  and 
Regulations  under  the  Textile  Fiber 


Products  Identification  Act  requires 
manufacturers  to  use  the  generic  names 
of  the  fibers  contained  in  their  textile 
fiber  products  in  making  required 
disclosures  of  the  fiber  content  of  the 
products.  Rule  7, 16  CFR  303.7,  sets  forth 
the  generic  names  and  definitions  that 
the  Commission  has  established  for 
synthetic  fibers.  Rule  8, 16  CFR  303.8, 
sets  the  procedures  for  establishing  new 
generic  names. 

Sun  submitted  its  application  in  this 
matter  in  February  of  1988.  The 
application  and  related  materials  have 
been  placed  on  the  rulemaking  record. 
After  an  initial  analysis,  the 
Commission,  on  June  14, 1988,  granted 
Sun  the  designation  “SU  0001”  for 
temporary  use  in  identifying  the  fiber 
until  a  final  determination  can  be  made 
as  to  the  merits  of  the  application  for  a 
new  generic  name. 


In  its  application,  Sun  described  the 
fiber,  its  composition,  manufacture  and 
possible  uses,  as  follows: 

The  fiber  is  now  commercially 
available  and  will  soon  become  an  item 
of  commerce  in  the  U.S.,  first  via  imports 
and  secondly  by  U.S.  manufacturing. 

Chemical  Composition 

The  fiber  for  which  we  seek  a  new 
generic  classification  is  a  block 
copolymer  of  a  conventional  nylon  such 
as  nylon-6  or  nylon-6,6  with  a 
polyetheramide.  A  polyetheramide  is  a 
polyamide  into  which  aliphatic  ether 
units  have  been  introduced,  and  these 
ether  units  in  the  copolymer  are 
responsible  for  the  remarkable 
properties  of  the  fiber.  In  terms  of 
chemical  structure  the  repeating  units  of 
a  typical  block  copolymer  are  as 
follows: 
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The  resulting  copolymer  is  also  a  polyamide.  To  achieve  the  desirable  polyetheramide  must  be  included  in  the 

polyetheramide  because  it  has  blocks  of  properties  of  the  fiber,  at  least  15%  of  copolymer, 

polyetheramide  interspersed  in  blocks  of 
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(-C-NH-) 

« 

This  means  that  at  least  15%  of  the 
amide  linkages  in  the  block  copolymer 
are  attached  to  aliphatic  ether  units.  In 
general,  the  maximum  amount  is  40%. 

Significant  Physical  Properties 

Fundamentally,  VIVRELLE  is  a 
synthetic  “comfort"  fiber.  We  describe  it 
as  a  comfort  fiber  because  it  is  a  unique 
combination  of  three  important  comfort- 
related  characteristics;  softness, 
moisture  absorption  and  moisture 
transport. 

The  following  data  show  the  truly 
unique  moisture  transport  and  comfort 
characteristics  of  polyetheramides 
compared  to  conventional  nylons.  The 
data  are  from  conventional  test 
procedures  used  to  evaluate  fiber 
characteristics  and  include  comfort  data 
based  on  correlations  developed  from 
actual  fiber  use. 

In  the  tables  that  follow,  the 
polyetheramides  which  are  the  subject 
of  this  application  are.  as  described 
above,  block  copolymers  of  a 
conventional  nylon  and  a 
polyetheramide,  the  latter  being  the 
same  or  similar  to  Figure  2  above.  The 
designation  Polyetheramide  (6,6)  20/80 
means  a  block  copolymer  containing 
20%  Figure  2  type  polyetheramide  and 
80%  nylon-6,6. 

One  test  related  to  comfort  is  moisture 
absorption.  The  dry  fiber  is  boiled  in 
water,  spun  dry  to  remove  surface 
water,  and  weighed  to  determine  the 
amount  of  water  absorbed. 


Fiber 

Mois¬ 
ture  1 

100% 

10 

20/80 

18 

'  Do . . . 

30/70 

25 

Nyton-6,6 . . . 

100% 

10 

Polyetheramide  (6,6) . 

15/85 

17 

25/75 

35/65 

19 

26 

1  Moisture  absorption— percent  of  dry  weight. 


The  over  100%  improvement  in 
moisture  absorption  of  the 
polyetheramide  is  clearly  shown. 

Another  comfort  test  is  “moisture 
regain."  The  fiber  is  dried  to  zero 
moisture,  placed  in  a  constant  relative 
humidity  chamber  until  it  reaches 
equilibrium,  and  the  amount  of  moisture 
absorbed  as  a  percentage  of  dry  weight 
is  determined.  The  difference  in 
moisture  regain  between  65  and  93% 
relative  humidity  (RH)  is  a  measure  of 


the  fiber’s  ability  to  transport  moisture 
from  the  skin  of  the  wearer  to  the 
atmosphere. 


Moisture  Regain 

Fiber 

65% 

RH 

93% 

RH 

Differ¬ 

ence 

Nylon-6 . . 

4.2 

7.9 

3.7 

Nylon-6,6 . 

4.3 

78 

3.5 

Polyetheramide  (6)  30/70.... 

5.9 

12.8 

6.9 

The  substantial  improvement  in  the 
polyetheramide  over  conventional  nylon 
is  apparent.  To  put  the  magnitude  of  the 
“differences”  shown  above  in  proper 
perspective,  they  should  be  compared 
with  the  values  for  cotton,  7  (65%  RH) 
and  16  (93%  RH).  difference  of  9,  the 
natural  fiber  against  which  synthetics 
are  often  compared.  The  proximity  of 
polyetheramide  to  cotton  is  apparent. 

The  Hohenstein  Institute  in  Stuttgart, 
West  Germany,  is  a  highly  respected, 
well-known  fiber  testing  institute.  They 
conducted  a  series  of  comfort-related 
tests  shown  below  to  determine  the 
relative  comfort  of  the  polyetheramides. 
In  these  tests,  the  differences  found 
between  polyetheramide  and 
conventional  nylon  were  judged 
significant  by  Hohenstein. 

On  Hohenstein  test  is  the  “relative 
liquid  water  transport  rate”  which 
measures  the  rate  at  which  liquid  water 
is  transported  through  the  fabric  and 
into  the  atmosphere,  with  higher  results 
being  better  as  indicating  better 
transport.  Polyetheramides  are 
substantially  better  than  nylon  6,  viz. 


Nylon-6. . . 8.0 

Polyetheramide  (6)  20/80.. . . . 9.9 


The  values  should  be  considered  on  a 
scale  of  6-10  since  current,  significant 
commercial  fibers  have  values  within 
that  range. 

Another  Hohenstein  test  is  the  “water 
transport  resistance”  test,  which 
measures  the  rate  at  which  water  vapor 
is  transported  through  the  fabric  and 
into  the  atmosphere.  In  this  test  a  lower 
result  indicates  better  transport  and 
hence  is  better.  The  results  were  as 
follows: 

Nylon-6 . . . . . . 53.3 

Polyetheramide  (6)  20/80 . . . 49.1 

Since  substantially  all  current 
commercially  significant  fibers  are 
between  the  small  range  of  49.1  to  54.9, 
the  unique  characteristics  of  the 
polyetheramides  is  readily  apparent. 

The  third  Hohenstein  test  is  a  “wearer 
comfort  index  under  heavy  sweating 
conditions.”  This  index  is  a  correlation 
between  comfort  and  various  physical 


parameters  of  the  fabric  relating  to  its 
ability  to  move  water  from  the  skin  of 
the  wearer  to  the  atmosphere  on  the 
opposite  side.  Such  factors  included 
water  vapor  resistance,  buffering 
capacity  of  the  fabric  to  water,  short- 
time  water  vapor  uptake,  and 
equilibrium  time  between  fiber  and 
moisture.  The  results  were  as  follows 
with  high  values  being  desired: 

Nylon-6 . . . —  4.8 

Polyetheramide  (6)  20/80. . 6.8 

The  polyetheramide  was,  in  fact, 
higher  than  any  of  the  other  fibers  tested 
which  ranged  from  1.1  to  5.8. 

The  Shirley  Institute,  another  widely- 
respected  international  fiber  testing/ 
evaluation  organization,  uses  an  “F 
value”  the  measure  comfort.  The  F  value 
reflects  the  ration  of  water  vapor 
resistance  to  thermal  resistance.  The 
most  satisfactory  system,  from  a  comfort 
standpoint,  has  an  F  value  as  low  as 
possible.  The  lowest  values  found  in 
clothing  are  around  5. 

The  results  for  nylon  and  the 
polyetheramide  are  as  follows: 

Nylon-6. . . . — - - — . —  9.7 

Polyetheramide  (6)  20/80. . — . 5.9 

Another  Hohenstein  test  reflects  the 
opinions  of  people  who  wore  garments 
from  fabrics  of  various  type  fibers  under 
normal  every-day  conditions.  The 
wearer  ranks  the  fabric  on  a  scale  of  1 
to  6  with  1  being  ‘^ery  good,”  6  being 
unsatisfactory,  and  numbers  2-5  having 
intermediate  descriptors. 

The  rankings  were: 

Nylon-6  (satisfactory) . - — . 3.0 

Polyetheramide  (6)  20/80  (between 

good  and  very  good) . 1.8 

It  is  of  interest  to  note  that  the 
polyetheramide  was  the  highest  ranking 
synthetic  fiber  tested.  This  test  is  of 
especial  significance  because,  in  the 
opinion  of  Hohenstein,  it  reflects  how 
people  perceive  comfort. 

The  above  data  show  that  the 
polyetheramides  are  distinctly  superior 
to  conventional  nylons  in  the  factors 
relevant  to  comfort.  It  is  submitted  that 
the  differences  are  sufficiently 
substantial  that  the  polyetheramides 
should  not  have  to  be  lumped  together 
with  conventional  nylons  under  the 
same  generic  classification. 

We  have  referred  above  to  the 
"softness”  of  the  polyetheramide  fibers 
which  is  an  industry  term  for  how  the 
fiber  “feels.”  Softness  is  not  measured 
quantitatively  in  the  trade  but  the 
excellent  softness  of  the  polyetheramide 
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(Vivrelle)  is  apparent  from  the  sample 
referred  to  at  the  end  of  this  petition. 

VIVRELLE  is  now  commercially 
available  in  Italy  (since  early  1987)  and 
can  be  made  available  in  limited  export 
quantities  to  the  U.S.  textile  industry. 

U.S.  fiber  manufacturers  may  soon  elect 
to  begin  manufacturing  in  the  U.S. 

The  polyetheramide  fiber  is  a 
“comfort"  fiber  because  it  is  soft  and 
has  the  ability  to  absorb  and  transport 
moisture.  Thus,  it  is  an  ideal  candidate 
for  consumer  apparel  such  as 
sweatsuits  undergarments,  etc.  where 
its  unique  combination  of  softness  and 
moisture  performance  are  important.  Its 
unique  properties  would  be  severely 
penalized  if  it  must  be  described  as 
nylon,  since  nylon  has  a  well-known 
reputation  for  not  being  soft  and  for  not 
having  good  moisture  performance. 
Indeed,  nylon  in  apparel  is  often 
referred  to  as  “clammy”  because  of  its 
poor  moisture  performance. 

Nor  can  this  penalty  be  overcome  by 
the  use  of  the  current  generic  name 
nylon  combined  with  descriptive 
material  to  the  effect  that  the 
polyetheramides  do  not  have  the 
softness  and  moisture  performance 
problems  usually  associated  with  nylon. 
The  ultimate  purchasers  of 
polyetheramide  wearing  apparel  are  not 
sophisticated  professionals  but  average 
citizens  who  associate  the  generic 
classification  on  the  label  with  certain 
expected  properties.  Particularly  is  this 
true  with  nylon  whictf  has  been 
burdened  for  several  decades  with  its 
poor,  albeit  accurate,  reputation  in  much 
wearing  apparel.  We  will  be  seriously 
disadvantaged  if  we  must  describe  our 
fiber  with  the  name  nylon,  which 
connotes  the  very  undesirable 
properties  our  fiber  has  overcome. 

We  propose  the  following  definition 
for  these  new  polyetheramide  fibers  and 
a  corresponding  change  in  the  definition 
of  nylon. 

Polyetheramides 

A  manufactured  fiber  in  which  the 
fiber-forming  substance  is  a  long-chain, 
synthetic  polyamide  in  which  at  least 
15%  of  the  amide  linkage  units 


are  directly  attached  to  one  or  more 
aliphatic  ether  units. 

Concurrently,  the  current  definition  of 
nylon  should  be  correspondingly 
amended  to  exclude  the  ether  units.  A 
suggested  revision  is: 


Nylon 

A  manufactured  fiber  in  which  the 
fiber-forming  substance  is  a  long-chain 
synthetic  polyamide  in  which  less  than 
85%  of  the  amide 


(-C-NH-) 

II 

o 


linkages  are  attached  directly  to  two 
aromatic  rings  and  less  than  15%  of  the 
amide 


( -C-NH- ) 

II 

o 


linkages  are  attached  directly  to 
aliphatic  ether  units. 

We  suggest  the  name  “Oxamid"  for 
the  polyetheramide  of  the  type 
described  herein,  which  reflects  both 
that  it  contains  oxygen  and  that  it  is  an 
amide.  This  suggestion  parallels  our 
status  in  Europe  where  the  Italian 
Ministry  of  Trade,  Department  of 
Industry  Trade  and  Handicrafts,  has 
approved  the  use  of  “polyoxyamide”  in 
Italy  and  has  agreed  to  propose 
“polyoxyamide”  to  the  European 
Economic  Community  (EEC)  for 
adoption  as  a  new  EEC  generic  name  for 
the  same  fibers  as  described  herein.  We 
have  also  obtained  certain  trademark 
rights  in  “Oxamid”  which  would  be 
abandoned,  as  appropriate,  upon 
adoption  of  the  term  as  a  generic  fiber 
designation. 

Section  B.  Invitation  to  Comment 

The  Commission  is  soliciting  comment 
on  Sun’s  application  generally,  but  is 
especially  interested  in  comments  on 
whether  the  application  meets  the 
following  three  criteria,  which  the 
Commission  has  identified  as  grounds 
for  granting  petitions  for  new  generic 
names,  38  FR  34112,  34114  (December  11, 
1973): 

1.  The  fiber  for  which  a  generic  name 
is  requested  must  have  a  chemical 
composition  radically  different  from 
other  fibers,  and  that  distinctive 
chemical  must  result  in  distinctive 
physical  properties  of  significance  to  the 
general  public. 

2.  The  fiber  must  be  in  active 
commerical  use  or  such  use  must  be 
immediately  foreseen. 

3.  The  grant  of  the  generic  name  must 
be  of  importance  to  the  consuming 
public  at  large,  rather  than  to  a  small 


group  of  knowledgeable  professionals 
such  as  purchasing  officers  for  large 
Government  agencies. 

Before  deciding  whether  to  amend 
Textile  Rule  7,  the  Commission  will  give 
consideration  to  any  written  comments 
submitted  to  the  Secretary  of  the 
Commission  within  the  above- 
mentioned  comment  period.  Comments 
that  are  submitted  will  be  available  for 
public  inspection,  in  accordance  with 
the  Freedom  of  Information  Act,  5  U.S.C. 
552,  and  Commission  Regulations,  on 
normal  business  days  between  the  hours 
of  8:30  a.m.  and  5:00  p.m.  at  the  Public 
Reference  Room,  Room  130,  Federal 
Trade  Commission,  6th  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20580. 

Section  C.  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial 
regulatory  analysis  (5  U.S.C.  603  through 
604)  are  not  applicable  to  this  proposal 
because  the  Commission  believes  that 
the  amendment,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
Commission  has  tentatively  reached  this 
conclusion  with  respect  to  the  proposed 
amendment  because  the  amendment 
will  impose  no  obligations,  penalties  or 
costs. 

The  Commission  invites  comment  on 
whether  the  proposed  amendment 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Subsequent  to  the  receipt  of  any 
such  comments,  the  Commission  will 
decide  whether  the  preparation  of  a 
final  regulatory  flexibility  analysis  is 
warranted. 

In  light  of  the  above,  the  Commission 
certifies,  under  section  5  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  the  proposed  amendment,  if 
promulgated,  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

Section  D.  Paperwork  Reduction  Act 

Any  amendment  that  could  result 
from  this  proceeding  would  not  contain 
provisions  that  constitute  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501,  and  the  implementing 
regulation,  5  CFR 1320. 

List  of  Subjects  in  16  CFR  Part  303 

Labeling,  Textile,  Trade  practices. 

Authority:  Sec.  7(c)  of  the  Textile  Fiber 
Products  Identification  Act,  15  U.S.C.  70(e): 
sec.  553  of  the  Administrative  Procedure  Act, 
5  U.S.C.  553. 
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By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  88-26307  Filed  11-14-88;  8:45  am] 
BILLING  CODE  <7S(M>1-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19CFR  Part  113 

Withdrawal  of  Proposed  Amendment 
to  Customs  Regulations  Relating  to 
Liquidated  Damages  Provision  for 
Failure  to  Timely  Deposit  Estimated 
Duties 

AGENCY:  Customs  Service,  Treasury. 
action:  Notice  of  withdrawal. 

summary:  This  document  withdraws  a 
proposed  amendment  to  the  Customs 
Regulations  which  would  have 
established  a  liquidated  damage 
provision  in  the  basic  importation  and 
entry  bond  condition  for  failure  to 
timely  deposit  estimated  duties.  The 
proposal  was  made  in  a  Federal  Register 
document  published  on  August  4, 1986. 
After  analysis  of  comments  and  further 
review,  Customs  has  determined  that 
the  proposal  is  not  necessary  as  there 
are  other  procedures  to  deal  with  non- 
timely  deposit  of  estimated  duties. 
Customs  has  concluded  that  the 
proposal  would  result  in  voluminous 
paperwork  for  Customs  with  minimal 
return. 

date:  Withdrawal  effective  November 
15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeremy  Baskin,  Penalties  Branch,  (202) 
556-5746. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  4, 1986,  Customs  published 
a  document  in  the  Federal  Register  (51 
FR  27875),  proposing  several 
amendments  to  the  Customs  Regulations 
relating  to  the  bond  provisions  in  Part 
113  (19  CFR  Part  113).  One  amendment 
Customs  proposed  in  that  document  was 
to  indicate  in  the  bond  conditions 
relating  to  the  control  of  containers  and 
instruments  of  international  traffic  that 
an  instrument  of  international  traffic  of 
U.S.  origin  which  has  not  been  increased 
in  value  or  improved  in  condition  by  a 
process  of  manufacture  or  other  means 
while  abroad  is  not  subject  to  entry 
filing  or  the  payment  of  duty  if  it  is 
diverted  or  otherwise  withdrawn.  Other 
amendments  proposed  in  that  document 
related  to  specifying  that  the  principal 
and  surety  are  jointly  and  severally 
liable  under  Customs  bonds.  These 


proposals  are  being  adopted  by  Customs 
in  another  document  published  in 
today’s  Federal  Register. 

The  August  4, 1986,  document  also 
proposed  to  establish  a  liquidated 
damage  provision  in  the  basic 
importation  and  entry  bond  condition 
for  failure  to  timely  deposit  estimated 
duties.  It  was  proposed  that  such  a 
provision  would  be  set  forth  in  §  113.62, 
Customs  Regulations  (19  CFR  113.62). 
After  analysis  of  the  comments  received 
on  this  subject  and  further  review, 
Customs  has  concluded  that  it  should 
not  proceed  with  this  proposal. 

All  comments  Customs  reviewed  on 
this  subject  were  opposed  to  the 
proposal.  Further,  Customs  has 
determined  that  there  are  other 
procedures  it  can  pursue  to  enforce  the 
timely  deposit  of  estimated  duties. 
Customs  also  determined  that  the 
proposal  would  result  in  voluminous 
paperwork  for  Customs  with  minimal 
return. 

In  accordance  with  the  above, 
Customs  is  withdrawing  the  proposal 
published  in  the  Federal  Register  on 
August  4, 1986,  to  amend  §  113.62, 
Customs  Regulations  to  provide  a 
liquidated  damages  provision  for  failure 
to  deposit  estimated  duties  and  taxes  in 
a  timely  manner. 

Approved:  October  18, 1988. 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

)ohn  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-26380  Filed  11-14-88;  8:45  am] 
BILLING  CODE  4820-02-M 


Internal  Revenue  Service 
26  CFR  Part  1 
[EE-1 59-86] 

Permitted  Disparity  With  Respect  to 
Benefits  and  Contributions 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  relating  to  the 
permitted  disparity  in  employer 
contributions  to,  and  employer-derived 
benefits  under,  qualified  plans.  Changes 
to  the  applicable  tax  law  were  made  by 
the  Tax  Reform  Act  of  1986.  These 
regulations  will  provide  the  public  with 
guidance  needed  to  comply  with  the  law 
and  will  affect  employers  maintaining 
employee  retirement  plans. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  January  17, 1989.  These 


amendments  generally  are  proposed  to 
apply  to  plan  years  beginning  after 
December  31, 1988,  except  as  otherwise 
specified  in  the  applicable  Act. 
address:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC: 

CORP:T:R  (EE-159-86)  Washington,  DC 
20224. 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  C.  Garvey  of  the  Employee 
Benefits  and  Exempt  Organizations 
Division,  Office  of  Chief  Counsel, 

Internal  Revenue  Service,  Washington, 

DC  20224  (Attention:  CC  CORP:T:R) 
(202-377-9372)  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  401(a)(5)  and  401(1)  of  the 
Internal  Revenue  Code  of  1986.  These 
amendments  are  proposed  to  conform 
the  regulations  to  section  1111(a)  and  (b) 
of  the  Tax  Reform  Act  of  1986  (Pub.  L. 
99-514)  (TRA  1986)  (100  Stat.  2085,  2435). 

Pre-1989  Law 

Section  401(a)(4)  provided  that  a 
qualified  pension,  profit-sharing  or  stock 
bonus  plan  may  not  discriminate  in 
favor  of  employees  who  are  officers, 
shareholders  or  highly  compensated  (the 
“prohibited  group”).  Generally,  in 
applying  the  nondiscrimination  test  to 
employer-derived  benefits  under  a  plan, 
the  employer-derived  benefits  provided 
on  behalf  of  the  prohibited  group 
(determined  as  a  percentage  of 
compensation)  were  compared  to  the 
employer-derived  benefits  provided  on 
behalf  of  the  other  participants.  A 
similar  test  was  applied  to  employer 
contributions  (and  forfeitures)  under  a 
plan  when  testing  whether  such 
contributions  (and  forfeitures) 
discriminated  in  favor  of  the  prohibited 
group.  If  benefits  and  contributions 
discriminated  in  favor  of  the  prohibited 
group,  the  plan  did  not  satisfy  the 
nondiscrimination  requirements  of 
section  401(a)(4). 

However,  under  section  401(a)(5),  in 
determining  whether  employer-derived 
benefits  or  employer  contributions  (and 
forfeitures)  discriminated  in  favor  of  the 
prohibited  group,  the  employer-derived 
portion  of  each  participant’s  old  age, 
survivors  and  disability  insurance 
benefits  and  the  employer  contributions 
under  social  security  could  be  taken  into 
account. 

Revenue  Rulings  71-446  (1971-2  C.B. 
187)  and  83-110  (1983-2  C.B.  70) 
provided  guidance  for  determining  the 
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maximum  amount  of  social  security 
benefits  that  could  be  taken  into 
account  for  purposes  of  determining 
whether  a  plan  satisfied  the 
nondiscrimination  requirements  of 
section  401(a)(4). 

Section  401(1)  provided  that  employer 
contributions  (and  forfeitures)  under  a 
defined  contribution  plan  could  be 
integrated  for  a  plan  year  by  reducing 
employer  contributions  (and  forfeitures) 
on  behalf  of  a  participant  by  an  amount 
not  in  excess  of  the  contribution  and 
benefit  base  in  effect  under  section  230 
of  the  Social  Security  Act  for  the  plan 
year  (the  maximum  amount  of 
compensation  on  which  an  employer 
pays  social  security  taxes)  multiplied  by 
the  tax  rate  for  old  age,  survivors  and 
disability  insurance  benefits  under  the 
social  security  system. 

A  plan  that  met  the  nondiscrimination 
requirements  of  section  401(a)(4)  only  if 
employer-derived  social  security 
benefits  or  contributions  were  taken  into 
account  was  referred  to  as  an  integrated 
plan. 

Explanation  of  Provisions 

Section  1111(b)  of  TRA  1986  amended 
section  401(a)(5)  to  provide  that  a 
pension,  profit-sharing  or  stock  bonus 
plan  will  not  be  considered  to 
discriminate  within  the  meaning  of 
section  401(a)(4)  merely  becuase  the 
contributions  or  benefits  provided  for,  or 
on  behalf  of,  employees  under  the  plan 
favor  highly  compensated  employees  (as 
defined  in  section  414(q)),  provided  that 
this  result  is  attributable  to  disparity  in 
the  rates  of  contributions  or  benefits 
with  respect  to  compensation  below  and 
above  a  specified  level  and  such 
disparity  is  permitted  under  section 
401(1).  Section  401(1)  provides  rules 
relating  to  the  permitted  disparity  in 
employer  contributions  (and  forfeitures) 
and  employer- derived  benefits  under 
defined  contributions  and  defined 
benefit  plans. 

In  determining  whether  certain 
disparity  should  be  treated  as  permitted 
under  section  401(1),  the  proposed 
regulations  reflect  a  general  concern 
with  respect  to  plan  designs  that  differ 
from  the  standard,  permitted  disparity 
design  under  section  401(1)  and  that, 
compared  to  the  disparity  permitted 
under  such  a  standard  design,  create  a 
significant  potential  for  discrimination 
in  favor  of  the  employer's  highly 
compensated  employees.  Whether  a 
particular  plan  design  (e.g.,  use  of  a  flat 
dollar  integration  level  under  a  defined 
benefit  excess  plan)  creates  a  significant 
potential  for  discrimination  will  depend, 
in  part,  on  the  age,  service  and 
compensations  characteristics  of  the 
employer’s  employees.  Thus,  the 


proposed  regulations  include  various 
limits  and  rules  that  are  directed  at 
identifying  those  potentially 
discriminatory  situations.  In  such 
situations,  the  proposed  regulations 
provide  that  the  disparity  under  a  plan 
does  not  satisfy  the  requirements  of 
section  401(1)  and  thus  may  not  be 
disregarded,  by  reason  of  section 
401(a)(5)(C),  in  determining  whether  the 
plan  satisfies  section  401(a)(4).  Note, 
however,  that  a  plan  with  disparity  that 
is  not  permitted  under  section  401(1)  may 
be  able  to  demonstrate  that  it  is 
nondiscriminatory  under  section 
401(a)(4). 

Nonapplicability  of  Provisions  in  Certain 
Cases 

Under  §§  1.401(1)— 1(a)(3)  and 
1.401(a)(5)— l(d)(6)(iii)  of  the  proposed 
regulations,  the  permitted  disparity 
limitations  applicable  to  defined  benefit 
plans  and  defined  contribution  plans 
under  sections  401(a)(5)(C)  and  401(1) 
and  the  final  pay  limitation  provisions 
applicable  to  defined  benefit  plans 
under  section  401(a)(5)(D)  are  not 
available  to  a  plan  maintained  by  an 
employer  that  is  not  subject  to  the  tax 
imposed  under  section  3111  or  section 
3221.  In  addition,  §  1.401(1)— 1(a)(3)  of  the 
proposed  regulations  provides  that 
sections  401(a)(5)(C)  and  401(1)  are  not 
available  to  an  employee  stock 
ownership  plan. 

Defined  Contribution  Plans 

Section  401(1)(2)  sets  forth  the 
permitted  disparity  rules  applicable  to 
employer  contributions  (and  forfeitures) 
allocated  to  participants’  accounts  under 
a  defined  contribution  plan.  Under 
section  401(1)(2),  a  defined  contribution 
plan  satisfies  the  disparity  rules  for  a 
plan  year  with  respect  to  employer 
contributions  (and  forfeitures)  only  if  the 
excess  contribution  percentage  (the  rate 
of  contributions  made  to  the  plan  by  the 
employer  with  respect  to  compensation 
above  the  integration  level,  expressed  as 
a  percentage  of  such  compensation)  for 
the  plan  year  does  not  exceed  the  base 
contribution  percentage  (the  rate  of 
contributions  made  to  the  plan  by  the 
employer  with  respect  to  compensation 
at  or  below  the  integration  level, 
expressed  as  a  percentage  of  such 
compensation)  for  the  plan  year  by  more 
than  the  maximum  excess  allowance. 
The  maximum  excess  allowance 
applicable  to  a  defined  contribution  plan 
for  a  plan  year  is  the  lesser  of  (1)  the 
base  contribution  percentage  or  (2)  the 
greater  of  5.7  percentage  points  or  the 
percentage  equal  to  the  portion  of  the 
section  3111(a)  tax  attributable  to  old 
age  insurance.  In  addition,  §  1.401(1)— 
2(b)(3)  of  the  proposed  regulations 


provides  that  the  disparity  between  the 
excess  contribution  percentage  and  the 
base  contribution  percentage  must  be 
uniform  with  respect  to  all  participants. 

Under  section  401(l)(5)(A)(ii),  the 
integration  level  under  a  defined 
contribution  plan  applicable  to  a  plan 
year  may  not  exceed  the  contribution 
and  benefit  base  (the  “taxable  wage 
base’’)  in  effect  under  section  230  of  the 
Social  Security  Act  for  the  plan  year. 
Section  1.401(1)— 2(b)(4)  of  the  proposed 
regulations  provides  that  a  defined 
contribution  plan  must  specify  an 
integration  level  for  a  plan  year  that 
equals  the  taxable  wage  base  in  effect 
at  the  beginning  of  the  plan  year.  Thus, 
the  proposed  regulations  provide  that  a 
defined  contribution  plan  will  not 
satisfy  the  requirements  of  section  401(1) 
if  it  specifies  for  a  plan  year  an 
integration  level  lower  than  the  taxable 
wage  base  in  effect  at  the  beginning  of 
the  plan  year.  Such  a  lower  integration 
level  creates  a  significant  potential  for 
discrimination  in  favor  of  highly 
compensated  employees  and  thus  such  a 
plan  may  not  rely  on  sections 
401(a)(5)(C)  and  401(1)  aot  disregard  its 
disparity.  Instead,  such  a  plan  will  be 
required  to  demonstrate  that  it  is 
nondiscriminatory  under  the  general 
section  401(a)(4)  analysis. 

A  defined  contribution  plan  will  not 
fail  to  satisfy  the  permitted  disparity 
rules  applicable  to  employer 
contributions  (and  forfeitures)  under 
section  401(1)(2)  and  §  1.401(l)-2(b)  of  the 
proposed  regulations  merely  because 
the  plan  provides  for  the  payment  of 
benefits  to  participants  under 
circumstances  other  than  upon 
retirement,  death,  disability  or  other 
separation  from  the  service  of  the 
employer. 

Defined  Benefit  Plans 

Section  401(1}(3)  sets  forth  the 
permitted  disparity  rules  with  respect  to 
employer-derived  benefits  under  a 
defined  benefit  plan.  Section  401(1)(3)(A) 
provides  rules  applicable  to  defined 
benefit  excess  plans  and  section 
401(1)(3)(B)  provides  rules  applicable  to 
defined  benefit  offset  plans.  In  general, 
under  the  proposed  regulations,  a 
defined  benefit  excess  plan  is  a  plan 
under  which  the  rate  of  employer- 
derived  benefits  with  respect  to 
compensation  above  a  level  specified  in 
the  plan  (expressed  as  a  percentage  of 
such  compensation)  is  higher  than  the 
rate  of  employer-derived  benefits  with 
respect  to  compensation  at  or  below 
such  level  (expressed  as  a  percentage  of 
such  compensation).  In  general,  under 
the  proposed  regulations,  a  defined 
benefit  offset  plan  is  a  plan  (that  is  not 
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an  excess  plan)  with  a  benefit  formula 
that  initially  provides  a  benefit  to  each 
participant  but  which  reduces  or  offsets 
that  benefit  by  an  amount  determined 
under  the  plan.  Section  1. 401  (1)-1  (b)(4) 
of  the  proposed  regulations  provides 
that  a  defined  benefit  plan  maintained 
by  an  employer  is  not  an  offset  plan  for 
purposes  of  section  401(1)  merely 
because  benefits  provided  under  the 
plan  are  offset  on  account  of  benefits 
provided  under  another  qualified  plan 
maintained  by  the  employer. 

Defined  Benefit  Excess  Plans 

Under  section  401(1)(3)(A),  a  defined 
benefit  excess  plan  satisfies  the 
permitted  disparity  rules  if  (1)  the 
excess  benefit  percentage  (the 
employer-derived  benefits  with  respect 
to  compensation  above  the  plan’s 
integration  level,  determined  as  a 
percentage  of  such  compensation)  under 
the  plan  does  not  exceed  the  base 
benefit  percentage  (the  employer- 
derived  benefits  with  respect  to 
compensation  at  or  below  the  plan’s 
integration  level,  determined  as  a 
percentage  of  such  compensation)  under 
the  plan  by  more  than  the  maximum 
excess  allowance;  (2)  any  optional  form 
of  benefit,  preretirement  benefit, 
actuarial  factor  or  other  right,  option  or 
feature  provided  under  the  plan  with 
respect  to  employer-derived  benefits 
attributable  to  compensation  above  the 
plan’s  integration  level  is  also  provided 
under  the  plan  with  respect  to  employer- 
derived  benefits  attributable  to 
compensation  at  or  below  the 
integration  level;  and  (3)  employer- 
derived  benefits  provided  under  the  plan 
to  each  participant  are  based  on  the 
participant’s  average  annual 
compensation.  In  addition,  §  1.401(1)- 
3(b)(2)  of  the  proposed  regulations 
provides  that  the  disparity  between  the 
excess  benefit  percentage  and  the  base 
benefit  percentage  must  be  uniform  with 
respect  to  all  participants. 

Section  401(1)(4)(A)  provides  that  the 
maximum  excess  allowance  applicable 
to  a  defined  benefit  excess  plan  (with  an 
integration  level  not  in  excess  of 
covered  compensation)  with  respect  to 
benefits  attributable  to  any  year  of 
service  taken  into  account  under  the 
plan  for  determining  benefits  (credited 
service)  is  the  lesser  of  (1)  the  base 
benefit  percentage  or  (2)  %  of  a 
percentage  point.  The  maximum  excess 
allowance  for  such  a  plan  with  respect 
to  total  benefits  for  all  years  of  credited 
service  is  the  lesser  of  (1)  the  base 
benefit  percentage  or  (2)  %  of  a 
percentage  point  times  the  participant’s 
years  of  credited  service  (not  exceeding 
35  years). 


Section  1.401(1)— 3(b)(3)  of  the 
proposed  regulations  clarifies  that  the 
maximum  excess  allowance  applies  to 
defined  benefit  excess  plans  that 
determine  benefits  with  reference  to  a 
participant’s  final  average  compensation 
and  to  defined  benefit  excess  plans  that 
determined  benefits  with  reference  to  a 
participant’s  career  average 
compensation.  In  addition,  the  maximum 
excess  allowance  applies  to  both  unit 
benefit  and  flat  benefit  defined  benefit 
excess  plans. 

Defined  Benefit  Offset  Plans 

Under  section  401(1)(3)(B),  a  defined 
benefits  offset  plan  satisfies  the 
permitted  disparity  rules  if  (1)  the 
participant’s  employer-derived  benefit  is 
not  offset  or  reduced  by  more  than  the 
maximum  offset  allowance  and  (2) 
benefits  provided  under  the  plan  to  each 
participant  (before  application  of  the 
offset)  are  based  on  a  participant’s 
average  annual  compensation  or  on  a 
specified  amount  unrelated  to  the 
participant's  compensation.  Section 
1 .401  (1)— 3 (c) (2)  of  the  proposed 
regulations  provides  that  the  offset  must 
be  uniform  with  respect  to  all 
participants. 

Section  401(1)(4)(B)  provides  that  the 
maximum  offset  allowance  applicable  to 
a  participant  in  a  defined  benefit  offset 
plan  for  any  year  of  credited  service  for 
the  employer  is  the  lesser  of  (1)  50 
percent  of  the  employer-derived  benefit 
that  would  have  accrued,  without  regard 
to  the  offset,  on  behalf  of  the  participant 
(under  the  plan’s  benefit  and  accrual 
formula)  with  respect  to  the 
participant’s  average  annual 
compensation  not  in  excess  of  the 
participant’s  final  average  compensation 
(up  to  covered  compensation)  or  (2)  % 
of  1  percent  of  the  participant’s  final 
average  compensation  (up  to  covered 
compensation).  The  maximum  offset 
allowance  applicable  to  a  participant  in 
such  a  plan  with  respect  to  total 
employer-derived  benefits  for  all  years 
of  credited  service  for  the  employer  is 
the  lesser  of  (1)  50  percent  of  the 
employer-derived  benefit  that  would 
have  accrued,  without  regard  to  the 
offset,  on  behalf  of  the  participant 
(under  the  plan’s  benefit  and  accrual 
formula)  with  respect  to  the 
participant’s  average  annual 
compensation  not  in  excess  of  the 
participant’s  final  average  compensation 
(up  to  covered  compensation)  or  (2)  % 
of  1  percent  of  the  participant’s  final 
average  compensation  (up  to  covered 
compensation)  times  the  participant’s 
years  of  credited  service  (not  exceeding 
35  years).  In  determining  a  participant's 
final  average  compensation  for  purposes 
of  computing  the  maximum  offset 


allowance,  section  401(l)(5)(D)(ii) 
provides  that  compensation  in  any  year 
which  is  greater  than  the  taxable  wage 
base  in  effect  for  such  year  is  not  taken 
into  account. 

Defined  Benefit  Excess  Plans  and  Offset 
Plans 

Section  1.401(1>— 1(b)(8)  of  the 
proposed  regulations  provides  that  a 
participant's  average  annual 
compensation  (on  which  benefits  under 
a  defined  benefit  excess  plans  and  a 
defined  benefit  offset  plan  must 
generally  be  based)  may  be  determined 
over  any  consecutive  year  period 
(specified  in  the  plan)  consisting  of  at 
least  the  3  consecutive  years  over  which 
the  participant’s  average  annual 
compensation  is  the  highest.  Section 
1.401(1) — 1(b)(8)  of  the  proposed 
regulations  provides  that,  for  such 
purposes,  a  plan  may  specify  any  12- 
month  period  as  a  year. 

Section  401(1)(4)(C)  requires  the 
Secretary  to  prescribe  regulations 
requiring  the  reduction  of  the  %  of  1 
percent  factor  (1)  in  the  maximum 
excess  allowance  with  respect  to 
defined  benefit  excess  plans  that  specify 
an  integration  level  in  excess  of  a 
participant’s  covered  compensation  and 
(2)  in  the  maximum  offset  allowance 
with  respect  to  defined  benefit  offset 
plans  that  base  the  offset  to 
participant’s  benefit  on  the  participant’s 
final  average  compensation  in  excess  of 
the  participant’s  covered  compensation. 
Section  1.401(1)— 3(d)  of  the  proposed 
regulations  provides  rules  under  which 
the  %  of  1  percent  factor  in  the 
maximum  excess  allowance  and  the 
maximum  offset  allowance  is  reduced 
under  the  circumstances  described  in 
section  401(1)(4)(C)  and  sets  forth  tables 
providing  the  reduced  factors. 

The  proposed  regulations  also  include 
rules  with  respect  to  the  use  of  a  flat 
dollar  integration  level  under  a  defined 
benefit  excess  plan  and  a  flat  dollar 
limit  on  final  average  compensation 
taken  into  account  in  determining  the 
offset  amount  under  a  defined  benefit 
offset  plan.  In  certain  cases,  depending 
on  the  interaction  of  the  particular  flat 
dollar  amount  and  the  age,  service,  and 
compensation  characteristics  of  the 
employer’s  employees,  a  fiat  dollar 
integration  level  and  offset  limit  may 
create  a  significant  potential  for 
discrimination  in  favor  of  highly 
compensated  employees.  The  proposed 
regulations  provide  that,  unless  certain 
requirements  are  satisfied,  a  fiat  dollar 
integration  level  and  final  average 
compensation  offset  limit  will  cause  the 
disparity  under  a  plan  to  fail  to  satisfy 
section  401(1). 
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Section  401(1)(5)(F)  authorizes  the 
Secretary  to  prescribe  regulations 
requiring  the  reduction  of  the  3/4  of  1 
percent  factor  in  the  maximum  excess 
allowance  and  in  the  maximum  offset 
allowance  in  the  case  of  a  defined 
benefit  excess  plan  or  offset  plan  that 
provides  for  benefits  (other  than  certain 
disability  benefits)  commencing  before  a 
participant’s  social  security  retirement 
age.  Section  1.401(1)— 3(e)(3)  of  the 
proposed  regulations  provides  tables 
setting  forth  the  reduced  maximum 
excess  allowance  and  the  reduced 
maximum  offset  allowance  applicable  to 
such  benefits  and  §  1.401(1)— 3(e)(4)  of  the 
proposed  regulations  describes  the  type 
of  disability  benefit  that  is  not  subject  to 
such  a  reduction. 

The  maximum  excess  allowance 
requirements  of  §  1.401  (1)— 3(b)  of  the 
proposed  regulations  and  the  maximum 
offset  allowance  requirements  of 
§  1 .401(1)— 3(c)  of  the  proposed 
regulations  apply  only  to  employer- 
derived  benefits  under  the  plan.  Section 
1.401(1)— 3(g)  of  the  proposed  regulations 
provides  that  benefits  attributable  to 
employee  contributions  are  not  taken 
into  account  in  determining  whether  the 
benefits  provided  under  a  defined 
benefit  excess  plan  exceed  the 
maximum  excess  allowance  or  whether 
the  offset  to  a  participanl’s  benefit  under 
a  defined  benefit  offset  plan  exceeds  the 
maximum  offset  allowance. 

Section  1.401(1)— 3(g)(1)  of  the  proposed 
regulations  provides  that,  except  as  may 
be  otherwise  provided  by  the 
Commissioner,  the  rules  of  section 
411(c)  and  the  regulations  thereunder 
(with  such  adjustments  as  the 
Commissioner  may  prescribe)  apply  for 
purposes  of  determining  the  employee’s 
accrued  benefit  derived  from  employer 
contributions  and  from  employee 
contributions  under  the  plan.  However, 

§  1.401(1)— 3(g)(2)  of  the  proposed 
regulations  also  provides  a  special  rule 
that  may  be  used  by  certain  plans  to 
determine  the  benefits  that  are 
considered  to  be  attributable  to 
employee  contributions  for  these 
purposes.  This  special  rule  is  designed 
to  identify  those  situations,  based  on  the 
characteristics  of  the  employer's 
employees,  in  which  the  use  of  uniform 
factors  for  determining  the  portion  of  an 
employee's  benefit  attributable  to 
employee  contributions  creates  a 
significant  potential  for  discrimination 
in  favor  of  highly  compensated 
employees. 

Combining  and  Aggregating  Plans 

Section  401  (l)(5)(F)(ii)  requires  the 
Secretary  to  prescribe  such  regulations 
as  may  be  necessary  or  appropriate  in 
order  to  prevent  the  multiple  utilization 


of  the  permitted  disparity  with  respect 
to  an  employee  who  is  or  may  become  a 
participant  in  more  than  one  plan 
maintained  by  an  employer.  Section 
1.401(l)-4  of  the  proposed  regulations 
provides  rules  under  which  employer 
contributions  (and  forfeitures)  and 
employer-derived  benefits  provided 
under  tow  or  more  plans  maintained  by 
an  employer  (within  the  meaning  of 
section  414(b),  (c),  (m)  and  (o))  in  which 
an  employee  participates  or  may 
participate  are  combined  for  purposes  of 
applying  the  (1)  maximum  excess 
allowance  applicable  to  defined 
contribution  plans  and  defined  benefit 
excess  plans  and  (2)  the  maximum  offset 
allowance  applicable  to  defined  benefit 
offset  plans. 

Coordination  of  Sections  401(1)  and 
401(a)(4) 

The  proposed  regulations  clarify  that 
while  sections  401(a)(5)(C)  and  401(1) 
may  be  important  components  in  the 
determination  of  whether  a  plan 
discriminates  in  favor  of  highly 
compensated  employees  under  section 
401(a)(4),  compliance  with  section  401(1) 
is  not  an  automatic  safe  harbor  for 
purposes  of  this  determination.  Section 
401(1)  is  more  narrowly  directed  at  the 
question  of  whether,  in  the  case  of  an 
excess  plan,  the  disparity  in  the  explicit 
formula  for  contribution  allocation  or 
benefit  rates  with  respect  to 
compensation  below  and  above  a 
specified  level  may  be  disregarded,  by 
reason  of  section  401(a)(5)(C),  in 
determining  whether  the  plan  satisfies 
the  nondiscrimination  rule  of  section 
401(a)(4).  Similarly,  in  the  case  of  an 
offset  plan,  section  401(1)  is  directed  at 
determining  whether  the  benefit  offset 
provided  under  the  explicit  formula  in 
the  plan  (i.e.,  the  reduction  or  offset  of 
the  benefit  that  otherwise  would  have 
been  earned  under  the  positive  portion 
of  the  formula)  may  be  disregarded,  by 
reason  of  section  401(a)(5)(C),  in 
determining  whether  the  plan  satisfies 
the  nondiscrimination  rule  of  section 
401(a)(4). 

This  general  relationship  is  reflected 
by  the  focus  under  section  401(1)  on  the 
treatment  of  the  disparity  in  the  rates  of 
contributions  or  benefits  with  respect  to 
participants’  compensation  below  and 
above  a  specified  level  and  the  disparity 
among  the  rates  of  contributions  or 
benefits  among  plan  participants  that  is 
solely  the  result  of  a  specified  benefit 
offset  under  the  plan’s  benefit  formula. 
Section  401(1)  does  not  directly  address 
the  disparity  in  contribution  or  benefit 
rates  between  highly  compensated  and 
nonhighly  compensated  employees. 

Thus,  for  purposes  of  applying  section 
401(a)(4)  to  a  defined  benefit  excess 


plan  that  satisfies  section  401(1),  a 
participant  may  generally  be  treated  as 
having  a  benefit  equal  to  the  excess 
benefit  percentage  under  the  plan 
formula  applied  to  all  compensation 
taken  into  account  under  the  plan  even 
though,  because  of  the  permitted  rate 
disparity,  the  participant  actually  earns 
a  smaller  benefit.  Similarly,  in  applying 
section  401(a)(4)  to  an  offset  plan  that 
satisfies  section  401(1),  a  participant  may 
generally  be  treated  as  having  earned 
the  full  benefit  under  the  positive 
portion  of  the  benefit  formula  under  the 
plan  even  though,  because  of  the 
permitted  offset,  the  participant  actually 
earns  the  positive  benefit  reduced  by  the 
permitted  offset. 

However,  although  the  rate  disparity 
or  benefit  offset  provided  under  the 
contribution  allocation  or  benefit 
formula  in  a  plan  satisfies  section  401(1) 
and  is  therefore  permitted  disparity 
under  such  section,  the  plan 
nevertheless  may  not  satisfy  the 
nondiscrimination  rules  of  section 
401(a)(4).  In  other  words,  disregarding 
the  disparity  in  allocations  or  benefits 
that  results  solely  from  the  permitted 
disparity  in  allocation  or  benefit  rates  or 
from  the  permitted  offset  does  not 
provide  assurance  that  the  plan,  or  the 
amounts  of  contributions  or  benefits 
provided  thereunder,  will  be 
nondiscriminatory  under  section 
401(a)(4). 

For  example,  a  plan  with  an  allocation 
or  benefit  formula  that  satisfies  section 
401(1)  may  nevertheless  be 
discriminatory  with  respect  to  certain 
benefits  or  features  under  the  plan  (e.g., 
optional  forms  of  benefits  or  loans). 
Similarly,  a  defined  benefit  plan  that 
provides  some,  but  not  all,  participants 
with  a  subsidized  early  retirement 
benefit  or  with  a  subsidized  disability 
may  be  discriminatory  under  section 
401(a)(4)  even  though  the  benefit 
formula  contained  in  the  plan  satisfies 
section  401(1). 

Furthermore,  a  contribution  or  benefit 
formula  contained  in  a  plan,  even 
disregarding  permitted  disparity,  may 
provide  discriminatory  amounts  of 
contributions  or  benefits.  For  example,  a 
defined  benefit  excess  plan  may  apply  a 
1  percent-1.50  percent  unit  benefit 
formula  to  one  group  of  participants  and 
a  1.25  percent-1.75  percent  unit  benefit 
formula  to  another  group  of  participants. 
The  disparities  under  these  benefit 
formulas  may  satisfy  section  401(1)  and 
thus  may  generally  be  disregarded  in 
applying  section  401(a)(4)  to  the  plan. 
However,  whether  this  plan,  even 
disregarding  the  permitted  disparity, 
satisfies  section  401(a)(4)  will  depend  on 
a  variety  of  factors,  including  the 
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composition  of  the  groups  of 
participants  covered  by  the  two  benefit 
formulas.  For  example,  if  the  1.25 
percent-1.75  percent  formula  applies 
only  to  highly  compensated  employees, 
the  plan  (standing  alone)  would  not 
satisfy  section  401(a)(4). 

A  similar  issue  arises  with  respect  to 
an  excess  plan  that  does  not  apply  a 
uniform  base  percentage  to  all 
participants  and  with  respect  to  an 
offset  plan  under  which  the  offset 
applicable  to  the  positive  benefit  under 
the  plan  formula  is  not  uniform  for  all 
participants.  For  example,  assume  that  a 
defined  benefit  excess  plan  applies  a  1.1 
percent-1.6  percent  unit  benefit  formula 
to  some  participants  and  a  1.0  percent- 
1.6  percent  unit  benefit  formula  to  the 
other  participants.  Because  the  rate 
disparities  with  respect  to  these  two 
groups  of  participants  are  not  uniform 
and  thus  create  a  significant  potential 
for  discrimination  in  favor  of  highly 
compensated  employees  (e.g.,  if  the  1.1 
percent-1.6  percent  formula  applies  only 
to  highly  compensated  employees),  the 
proposed  regulations  provide  that  such  a 
plan  does  not  satisfy  section  401(1).  (The 
proposed  regulations  include  an 
exception  to  the  general  uniformity 
requirement  for  differences  in 
disparities  that  are  solely  the  result  of 
different  employees’  social  security 
retirement  ages.)  Similarly,  if  the 
employer-derived  unit  benefit  provided 
under  the  positive  portion  of  a  defined 
benefit  offset  plan  is  2  percent  for  some 
participants  and  1.8  percent  for  other 
participants  (because,  for  example,  of 
the  reduction  for  benefits  attributable  to 
employee  contributions),  the  plan  may 
not  satisfy  section  401(a)(4). 

The  same  analysis  applies  to  a 
defined  benefit  excess  plan  or  to  a 
defined  benefit  offset  plan  that  has  a 
benefit  formula  that  is  properly 
integrated  under  prior  social  security 
integration  rules  and  is  amended  to 
reflect  amended  section  401(1),  effective 
for  plan  year’s  beginning  in  1989  and 
thereafter,  merely  by  applying  the 
amended  section  401(1)  disparity  rules  to 
the  plan’s  pre-existing  benefit  formula. 
The  effect  of  amending  the  pre-existing 
benefit  formula  in  this  manner  will  be  to 
create  differences  in  the  rate  disparities 
(in  the  case  of  an  excess  plan)  and 
differences  in  the  offset  amount  (in  the 
case  of  an  offset  plan)  among 
participants.  As  a  result  of  this  lack  of 
uniformity  and  the  resulting  potential  for 
discrimination  in  favor  of  highly 
compensated  employees,  such  a  plan 
will  not  be  entitled  to  rely  on  section 
401(1)  in  order  to  permit  the  rate 
disparities  or  offsets  to  be  disregarded 
for  purposes  of  section  401(a)(4). 


However,  a  plan  (such  as  a  plan 
described  in  the  preceding  paragraphs) 
will  not  necessarily  fail  to  satisfy 
section  401(a)(4)  merely  because  the 
plan  fails  to  satisfy  the  permitted 
disparity  rules  of  section  401(1).  Section 
401(1)  and  the  proposed  regulations  set 
forth  the  exclusive  rules  under  which 
section  401(a)(5)(C)  and  401(1)  will  cause 
disparities  in  the  allocation  or  benefit 
rates  under  a  plan  with  respect  to 
compensation  below  and  above  a 
specified  level  and  offsets  to  benefits 
under  a  plan  to  be  disregarded  in 
applying  section  401(a)(4)  to  the  plan. 
These  exclusive  rules  generally  are 
intended  to  identify  those  plan  designs 
that  both  differ  from  the  standard  design 
contemplated  under  section  401(1)  and 
create  a  significant  potential  for 
discrimination  in  favor  of  highly 
compensated  employees.  Thus,  if  a  plan 
fails  to  satisfy  one  or  more  of  these 
exclusive  rules,  section  401(a)(5)(C)  and 
401(1)  will  not  permit  any  such 
disparities  or  offsets  to  be  disregarded 
for  purposes  of  applying  section 
401(a)(4).  However,  a  plan  that  fails  to 
satisfy  section  401(1)  may  nevertheless 
satisfy  section  401(a)(4). 

For  example,  the  defined  benefit 
excess  plan  discussed  previously  with 
two  different  unit  benefit  formulas  fails 
to  provide  a  uniform  disparity  in  benefit 
rates  for  all  participants  and  thus  does 
not  satisfy  section  401(1).  Accordingly,  in 
applying  section  401(a)(4),  the 
disparities  may  not  be  disregarded  on 
account  of  section  401(a)(5)(C)  and 
401(1).  However,  this  plan  may 
nevertheless  be  able  to  demonstrate, 
under  the  applicable  section  401(a)(4) 
analysis,  that  it  does  not  impermissibly 
discriminate  in  contributions  and 
benefits  in  favor  of  highly  compensated 
employees.  Similarly,  in  certain  cases,  a 
defined  benefit  excess  plan  may  fail  to 
satisfy  section  401(1)  because  the  plan 
uses  an  integration  level  that  is  lower 
than  covered  compensation.  However, 
the  plan  may  nevertheless  be  able  to 
demonstrate  nondiscrimination  under 
section  401(a)(4).  Finally,  an  offset  plan 
that  is  properly  integrated  under  prior 
law  and  merely  applies  the  new  section 
401(1)  limits  in  addition  to  the  prior  law 
social  security  offset  will  fail  to  satisfy 
section  401(1),  but  may  nevertheless  be 
able  to  demonstrate  nondiscrimination 
under  section  401(a)(4). 

Forthcoming  regulations  under  section 
401(a)(4)  will  provide  the  methods  for 
determining  w'hether  a  plan  is 
discriminatory  under  section  401(a)(4) 
and  such  methods  will  permit,  under 
certain  conditions  (based  on  section 
401(1)  principles),  “imputing”  or 
disregarding  certain  disparity  in 


contribution  allocation  or  benefit  rates, 
even  with  respect  to  those  plans  that  do 
not  satisfy  section  401(1)  and  the 
regulations  thereunder.  It  is  expected, 
however,  that  in  certain  important 
respects  the  rules  for  “imputing” 
permitted  disparity  under  section 
401(a)(4)  will  generally  be  based  on  the 
standard  plan  design  contemplated 
under  section  401(1).  In  addition, 
forthcoming  regulations  under  section 
401(a)(4)  will  address  situations  in 
which  the  rate  of  employee 
contributions  under  a  plan  differs  on 
account  of  compensation. 

Benefits  Limited  by  Reference  to  Final 
Pay 

Under  section  401(a)(5)(D),  a  defined 
benefit  plan  (including  an  excess  plan  or 
an  offset  plan)  does  not  discriminate  in 
favor  of  highly  compensated  employees 
within  the  meaning  of  section  401(a)(4) 
merely  because  the  plan  limits  the 
employer-derived  accrued  retirement 
benefit  provided  to  any  participant 
under  the  plan  to  the  excess  of  the 
participant’s  final  pay  from  the 
employer  over  the  participant’s 
employer-derived  primary  insurance 
amount  under  social  security 
attributable  to  the  participant’s  service 
for  the  employer.  Section  401(a)(5)(D)(i) 
provides  that,  in  determining  this  final 
pay  limit,  a  participant's  employer- 
derived  primary  insurance  amount  is 
considered  to  accrue  ratably  over  35 
yearts.  Under  §  1.401(a)(5)— 1(d)(2)  of  the 
proposed  regulations,  a  participant’s 
final  pay  is  the  highest  compensation  (as 
defined  in  section  414(q))  paid  to  the 
participant  during  any  12-month  period 
(specified  in  the  plan)  ending  with  or 
within  the  participant’s  final  5  plan 
years  of  service  for  the  employer. 

Section  1.401(a)(5)— l(d)(3)(i)  of  the 
proposed  regulations  provides  that,  for 
purposes  of  determining  this  final  pay 
limit,  no  benefit  other  than  the 
employer-derived  portion  of  the 
participant’s  primary  insurance  amount 
payable  under  social  security  may  be 
used  as  the  basis  for  the  offset.  Section 
1.401(a)(5) — 1(d)(4)  of  the  proposed 
regulations  provides  rules  for 
determining  a  participant’s  employer- 
derived  primary  insurance  amount 
under  social  security  attributable  to  the 
participant's  service  for  the  employer  for 
purposes  of  determining  the  offset  as  of 
a  plan  year. 

Under  §  1.401(a)(5)-l(d)(6)  (i)  and  (ii) 
of  the  proposed  regulations,  this  final 
pay  limit  may  not  be  applied  by  a  plan 
to  the  extent  its  application  would 
reduce  either  minimum  benefits 
provided  under  the  section  416  rules 
(relating  to  top-heavy  plans)  or  accrued 
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benefits  within  the  meaning  of  section 
411(b)(1)(G)  or  (d)(6). 

Section  1.401(a)(5)-l(d)(6)(iv)  of  the 
proposed  regulations  provides  that  the 
projected  employer-derived  primary 
insurance  amount  (attributable  to 
service  for  the  employer)  that  may  be 
applied  as  an  offset  to  limit  a 
participant's  accrued  retirement  benefit 
must  be  reduced  actuarially  if  the  plan 
provides  for  payment  of  a  participant's 
accrued  retirement  benefit  before  the 
participant’s  attainment  of  social 
security  retirement  age. 

Benefits  Provided  Under  the  Railroad 
Retirement  Act 

Section  401(1)(6)  provides  that,  in 
determining  whether  plans  maintained 
by  railroad  employers  on  behalf  of 
employees  who  are  entitled  to  benefits 
under  the  Railroad  Retirement  Act  of 
1974  satisfy  the  permitted  disparity 
limitations  of  section  401(1),  rules  similar 
to  the  rules  set  forth  in  section  401(1) 
shall  apply  and  such  rules  shall  take 
into  account  the  employer-derived 
portion  of  tier  2  and  supplemental 
annuity  benefits  provided  to  employees 
under  the  Railroad  Retirement  Act  of 
1974.  In  applying  the  maximum  excess 
allowance  requirements  applicable  to 
defined  contribution  plans  and  to 
defined  benefit  excess  plans  maintained 
by  railroad  employers  and  in  applying 
the  maximum  offset  allowance 
requirements  applicable  to  defined 
benefit  offset  plans  maintained  by  such 
employers,  §  1.401(1)— 3(j)  of  the  proposed 
regulations  provides  special  rules  for 
coordinating  employer  contributions 
(and  forfeitures)  and  employer-derived 
benefits  provided  under  plans 
maintained  by  railroad  employers  with 
employer-derived  benefits  (including  the 
employer-derived  portion  of  tier  2  and 
supplemental  annuity  benefits)  provided 
under  the  Railroad  Retirement  Act  of 
1974. 

In  general,  in  determining  whether  a 
plan  maintained  by  a  railroad  employer 
that  covers  employees  entitled  to 
benefits  under  the  Railroad  Retirement 
Act  of  1974  satisfies  the  requirements  of 
section  401(1),  the  employer-derived 
portion  of  tier  2  and  supplemental 
annuity  benefits  provided  under  the 
Railroad  Retirement  Act  of  1974  are 
considered  to  be  provided  under  a 
qualified  plan  maintained  by  the 
railroad  employer. 

Effective  Date 

The  proposed  regulations  provide  that 
amended  section  401(1)  is  effective  with 
respect  to  plan  years,  and  benefits 
attributable  to  plan  years,  beginning 
after  December  31, 1988.  Section 
1.401(1)— 3(1)  of  the  proposed  regulations 


sets  forth  two  alternative  transition 
rules  for  defined  benefit  plans  to  comply 
with  amended  section  401(1).  Each  of 
these  transition  rules  applies  to  any 
participant  who  has  at  least  1  hour  of 
service  under  the  plan  in  a  plan  year  to 
which  amended  section  401(1)  applies. 

Under  each  of  the  transition  rules 
contained  in  the  proposed  regulations,  a 
plan  would  determine  (1)  each 
participant’s  accrued  benefit  (within  the 
meaning  of  section  411(b)  and  (d)(6)) 
under  the  plan  as  of  the  last  day  of  die 
last  plan  year  beginning  before  the 
effective  date  of  amended  section  401(1) 
in  accordance  with  the  law  and 
guidance  then  in  effect  and  (2)  each 
participant’s  accrued  benefit  (within  the 
meaning  of  section  411(b)  and  (d)(6))  in 
accordance  with  amended  section  401(1) 
for  subsequent  plan  years.  In  connection 
with  each  of  these  transition  rules,  the 
proposed  regulations  provide  separate 
rules  for  coordinating  the  permitted 
disparity  limitations  applicable  to 
employer-derived  benefits  provided  by 
the  plan  under  prior  law  and  guidance 
with  the  employer-derived  benefits 
provided  by  the  plan  under  amended 
section  401(1). 

Each  of  the  alternative  transition  rules 
contained  in  the  proposed  regulations 
may  be  used  by  a  defined  benefit  plan 
regardless  of  the  extent  (if  any)  to  which 
the  plan  was  integrated  with  social 
security  benefits  prior  to  the  effective 
date  of  amended  section  401(1). 

The  transition  rule  used  by  a  defined 
benefit  plan  must  be  satisfied  with 
respect  to  all  participants  with  service 
for  the  employer  to  which  amended 
section  401(1)  applies.  However,  a 
defined  benefit  plan  may  provide  that 
each  participant  (with  service  for  the 
employer  to  which  amended  section 
401(1)  applies)  is  entitled  to  receive,  at 
retirement  or  other  separation  from 
service,  the  higher  of  the  benefits 
determined  with  respect  to  the 
participant  under  the  two  transition 
rules  described  above. 

Reliance  on  These  Proposed  Regulations 

Taxpayers  may  rely  on  these 
proposed  regulations  for  guidance 
pending  the  issuance  of  final 
regulations.  Because  these  regulations 
are  generally  effective  for  plan  years 
beginning  after  1988,  the  Service  will 
apply  these  proposed  regulations  in 
issuing  rulings  and  in  examining  returns 
with  respect  to  taxpayers  and  plans.  If 
future  regulations  are  more  restrictive, 
such  guidance  will  be  applied  without 
retroactive  effect. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 


proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required. 

Although  this  document  is  a  notice  of 
proposed  rulemaking  which  solicits 
public  comments,  the  Internal  Revenue 
Service  has  concluded  that  the 
regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  comments.  If 
a  public  hearing  is  held,  notice  of  the 
time  and  place  will  be  published  in  the 
Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Michael  C. 
Garvey  of  the  Employee  Benefits  and 
Exempt  Organizations  Division  of  the 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  1.401-1 — 
1.425-1 

Income  taxes,  Employee  benefit  plans, 
Pensions. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows: 

PART  1— [AMENDED] 

Paragraph.  1.  The  authority  citation 
for  Part  1  is  amended  by  adding  the 
following  citation: 

Authority:  26  U.S.C.  7805  *  *  *  Section 
1.401  (a)-5  also  issued  under  26  U.S.C. 
401(a)(5).  Section  1.401(1)— 1  also  issued  under 
26  U.S.C.  401(1). 

Par.  2.  Section  1.401-3  is  amended  by 
adding  at  the  end  of  paragraph  (e)  the 
following  sentence: 
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§  1.401-3  Requirements  as  to  coverage. 

***** 

(e)  *  *  *  This  paragraph  (e)  does  not 
apply  to  plan  years  beginning  on  or 
before  January  1, 1989. 
***** 

Par.  3.  A  new  §  1.401(a)(5)-l  is  added 
after  §  1.401(a)-50  to  read  as  follows: 

§  1. 401(a)(5)- 1  Special  rules  relating  to 
nondiscrimination  requirements. 

(a)  Salaried  or  clerical  employees. 
(Reserved] 

(b)  Contributions  and  benefits  may 
bear  uniform  relationship  to 
compensation.  [Reserved] 

(c)  Certain  disparity  permitted.  (1) 
Under  section  401(a)(5)(C),  a  plan  does 
not  discriminate  in  favor  of  highly 
compensated  employees  (as  defined  in 
section  414(q)  and  the  regulations 
thereunder)  with  respect  to  the  amount 
of  employer-derived  benefits  or 
employer  contributions  within  the 
meaning  of  section  401(a)(4)  solely 
because — 

(i)  In  the  case  of  a  defined 
contribution  plan,  employer 
contributions  (and  forfeitures)  allocated 
to  the  accounts  of  participants  favor 
highly  compensated  employees  in  a 
manner  permitted  by  section  401(1) 
(relating  to  permitted  disparity  in  plan 
contributions  and  benefits)  and  the 
regulations  thereunder,  and 

(ii)  In  the  case  of  a  defined  benefit 
plan,  employer-derived  benefits  favor 
highly  compensated  employees  in  a 
manner  permitted  by  section  401(1) 
(relating  to  permitted  disparity  in  plan 
contributions  and  benefits)  and  the 
regulations  thereunder. 

(d)  Defined  benefit  plans  integrated 
with  social  security — (1)  In  general. 
Under  section  401(a)(5)(D),  a  defined 
benefit  plan  does  not  discriminate  in 
favor  of  highly  compensated  employees 
[as  defined  in  section  414(q)  and  the 
regulations  thereunder)  with  respect  to 
the  amount  of  employer-derived  benefits 
or  employer  contributions  within  the 
meaning  of  section  401(a)(4)  solely 
because  the  plan  provides  that,  with 
respect  to  each  participant,  the 
employer-derived  accrued  retirement 
benefit  under  the  plan  is  limited  to  the 
excess  (if  any)  of — 

(1)  The  participant's  final  pay  from  the 
employer,  over 

(ii)  The  employer-derived  retirement 
benefit  created  under  the  Social  Security 
Act  and  attributable  to  service  by  the 
participant  for  the  employer. 

(2)  Final  pay.  For  purposes  of 
paragraph  (d)(l)(i)  of  this  section,  a 
participant's  final  pay  from  the 
employer  as  of  a  plan  year  is  the 
participant's  compensation  (as  defined 
in  section  414(q)(7))  and  the  regulations 


thereunder)  during  the  year  (ending  with 
or  within  the  5-plan  year  period  ending 
with  the  plan  year  in  which  the 
participant  terminates  from  employment 
with  the  employer)  in  which  the 
participant  receives  the  highest 
compensation  from  the  employer.  In 
determining  a  participant’s  year  of 
highest  final  pay,  the  plan  may  specify 
any  12-month  period  (ending  with  or 
within  the  period  described  in  the 
preceding  sentence)  as  a  year  provided 
the  specified  12-month  period  is 
uniformly  and  consistently  applied  with 
respect  to  all  participants.  In  addition,  a 
plan  may  not  take  into  account  for  any 
year  any  compensation  in  excess  of  the 
applicable  limit  under  section  401(a)(17) 
for  such  year. 

(3)  Rules  for  determining  amount  of 
employer-derived  social  security 
retirement  benefit.  For  purposes  of 
paragraph  (<f)(J)(ii)  of  this  section,  the 
following  rules  shall  apply — 

(i)  The  employer-derived  retirement 
benefit  on  which  any  reduction  or  offset 
in  the  participant’s  accrued  retirement 
benefit  is  based  is  limited  solely  to  the 
employer-derived  primary  insurance 
amount  payable  under  section  215  of  the 
Social  Security  Act  attributable  to 
service  by  the  participant  for  the 
employer. 

(ii)  The  employer-derived  primary 
insurance  amount  attributable  to  service 
by  the  participant  for  the  employer  is 
determined  by  multiplying  the  employer- 
derived  portion  of  the  participant’s 
projected  primary  insurance  amount  by 
a  fraction  (not  exceeding  1),  the 
numerator  of  which  is  the  participant's 
number  of  complete  years  of  covered 
service  for  the  employer  under  the 
Social  Security  Act  and  the  denominator 
of  which  is  35. 

(4)  Projected  primary  insurance 
amount,  (i)  As  of  a  plan  year,  a 
participant’s  projected  primary 
insurance  amount  is  the  primary 
insurance  amount  (determined  as  of  the 
close  of  the  plan  year)  payable  to  the 
participant  upon  attainment  of  the 
participant’s  social  security  retirement 
age  (as  determined  under  section  216(1) 
of  the  Social  Security  Act),  assuming  the 
participant’s  annual  compensation  from 
the  employer  that  is  treated  as  wages  for 
purposes  of  the  Social  Security  Act 
remains  the  same  from  the  plan  year 
until  the  participant’s  attainment  of 
social  security  retirement  age.  With 
respect  to  service  by  the  participant  for 
the  employer  before  the  determination 
date,  the  actual  compensation  paid  to 
the  participant  by  the  employer  during 
all  periods  of  service  of  the  participant 
for  the  employer  covered  by  the  Social 
Security  Act  shall  be  used  in 
determining  a  participant’s  projected 


primary  insurance  amount.  With  respect 
to  years  before  the  participant’s 
commencement  of  service  for  the 
employer,  in  determining  the 
participant's  projected  primary 
insurance  amount,  it  may  be  assumed 
that  the  participant  received 
compensation  for  such  service  in  an 
amount  computed  by  using  a  six  percent 
salary  scale  projected  backwards  from 
the  determination  date  to  the 
participant's  21st  birthday.  However,  if 
the  participant  provides  the  employer 
with  satisfactory'  evidence  of  the 
participant’s  actual  past  compensation 
for  such  prior  years  treated  as  wages 
under  the  Social  Security  Act  at  the  time 
the  compensation  was  earned,  the  plan 
must  use  such  actual  past  compensation. 
The  plan  must  give  clear  written  notice 
to  each  participant  of  the  participant’s 
right  to  supply  actual  compensation 
history  and  of  the  financial 
consequences  of  failing  to  supply  such 
history.  The  notice  must  be  given  each 
time  the  summary  plan  description  is 
provided  to  the  participant  and  must 
also  be  given  upon  the  participant's 
separation  from  service.  The  notice  must 
also  state  that  the  participant  can  obtain 
the  actual  compensation  history  from 
the  Social  Security  Administration.  The 
employer  may  not  take  into  account  any 
compensation  from  any  other  employer 
while  the  participant  is  employed  by  the 
employer  for  purposes  of  determining 
the  participant’s  projected  primary 
insurance  amount. 

(ii)  As  of  a  plan  year,  the  employer- 
derived  portion  of  the  participant's 
projected  primary  insurance  amount 
under  the  Social  Security  Act  is  50 
percent  of  the  participant’s  projected 
primary  insurance  amount  (as 
determined  under  paragraph  (d)(4)(i)  of 
this  section)  under  such  Act. 

(5)  Employer-derived  accrued 
retirement  benefit.  For  purposes  of  this 
section,  the  participant’s  employer- 
derived  accrued  retirement  benefit  as  of 
a  plan  year  is  the  participant’s  accrued 
retirement  benefit  under  the  plan 
(determined  on  an  actual  basis  and  not 
on  a  projected  basis)  attributable  to 
employer  contributions  under  the  plan. 
With  respect  to  plans  that  provide  for 
employee  contributions,  see  section 
411(c)  (and  the  regulations  thereunder) 
for  rules  relating  to  the  allocation  of 
accrued  benefits  between  employer 
contributions  and  employee 
contributions. 

(6)  Additional  rules,  (i)  As  of  a  plan 
year,  paragraph  (d)(1)  of  this  section 
shall  not  apply  to  the  extent  that  its 
application  would  provide  a  participant 
with  an  accrued  retirement  benefit  that 
is  lower  than  the  minimum  benefit  the 
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plan  is  required  to  provide  under  section 
416  and  the  regulations  thereunder. 

(ii)  As  of  a  plan  year,  paragraph  (d)(1) 
of  this  section  shall  not  apply  to  the 
extent  that  its  application  would  result 
in  a  decrease  in  a  participant’s  accrued 
benefit.  See  sections  411(b)(1)(G)  and 
411(d)(6). 

(iii)  Section  401(a)(5)(D)  and 
paragraph  (d)  of  this  section  do  not 
apply  to  a  plan  maintained  by  an 
employer  that  is  not  subject  to  the  tax 
imposed  by  section  3111  or  section  3221. 

(iv)  If  a  plan  provides  for  the  payment 
of  a  participant's  accrued  retirement 
benefit  (whether  or  not  subsidized) 
commencing  before  a  participant's 
social  security  retirement  age,  the 
projected  employer-derived  primary 
insurance  amount  attributable  to  service 
by  the  participant  for  the  employer  (as 
determined  under  paragraphs  (d)(3)  and 
(4)  of  this  section)  that  may  be  applied 
as  an  offset  to  limit  the  participant’s 
accrued  retirement  benefit  must  be 
reduced  in  accordance  with  the 
provisions  of  §  1.401(l)-3(e)(l). 

(v)  The  Commissioner  may,  in  revenue 
rulings,  notices  or  other  documents  of 
general  applicability,  prescribe  such 
additional  rules  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
this  section,  including  rules  relating  to 
the  determination  of  a  participant's 
projected  primary  insurance  amount 
attributable  to  the  participant’s  service 
for  former  employers  and  rules  applying 
section  401(a)(5)(D)  with  respect  to  an 
employer  that  is  subject  to  the  tax 
imposed  by  section  3111  or  section  3221 
for  certain  years  and  is  not  subject  to 
either  of  such  taxes  for  other  years. 

(7)  Examples.  The  provisions  of  this 
paragraph  (d)  may  be  illustrated  by  the 
following  examples: 

Example  (1).  Employer  Z  maintains  a 
noncontr;butory  defined  benefit  plan  that 
uses  the  calendar  year  as  its  plan  year.  The 
plan  provides  a  normal  retirement  benefit, 
commencing  at  a  participant's  social  security 
retirement  age,  equal  to  $500  a  year, 
multiplied  by  the  participant’s  years  of 
credited  service  for  Z.  However,  the  plan 
provides  that  a  participant’s  otherwise 
determined  normal  retirement  benefit  is 
limited  to  a  normal  retirement  benefit  equal 
to  the  excess  of  the  amount  of  the 
participant's  year  of  highest  final  pay  from  Z 
(as  determined  in  accordance  with  paragraph 
(d)(2)  of  this  section)  over  the  participant's 
employer-derived  primary  insurance  amount 
attributable  to  the  participant's  employment 
by  Z.  The  plan  provides  no  limitation  on  the 
number  of  years  of  credited  service  taken 
into  account  in  determining  benefits  under 
the  plan.  Participant  A  retires  on  July  6, 1995, 
at  A’s  social  security  retirement  age  with  35 


years  of  credited  service  for  Z.  The  plan  uses 
the  plan  year  as  the  12  month  period  for 
determining  a  participant's  year  of  final 
highest  pay  from  the  employer.  A's 
compensation  for  A’s  final  5  plan  years  is  as 
follows:  1995  plan  year — $10,500, 1994  plan 
year — $20,000. 1993  plan  year — $18,000, 1992 
plan  yean— $17,000, 1991  plan  year— $16,500. 

Assume  that  A’s  annual  primary  insurance 
amount  under  social  security,  attributable  to 
A's  employment  by  Z  and  determined  as  of 
A’s  social  security  retirement  age,  iB  $9,000, 
of  which  $4,500  is  attributable  to 
contributions  made  by  Z  on  behalf  of  A  under 
the  Federal  Insurance  Contribution  Act. 

Under  the  plan’s  benefit  formula 
(disregarding  the  final  pay  limitation 
provision),  A  would  be  entitled  to  receive  an 
annual  normal  retirement  benefit  of  $17,500 
($500  x  35  years).  However,  under  the  plan, 

A’s  otherwise  determined  normal  retirement 
benefit  of  $17,500  is  limited  to  a  normal 
retirement  benefit  equal  to  the  excess  of  the 
amount  of  A's  year  of  highest  final  pay  from 
Z  over  A’s  employer-derived  primary 
insurance  amount  under  social  security 
attributable  to  A’s  employment  by  Z. 
Accordingly,  A’s  normal  retirement  benefit  is 
determined  to  be  $15,500  ($20,000  (X’s  year  of 
highest  final  pay  from  Z1  less  $4,500 
(employer-derived  primary  insurance  amount 
attributable  to  A's  employment  by  Z))  rather 
than  $17,500.  The  final  pay  limitation 
provision  in  Z’s  plan  satisfies  the 
requirements  of  section  401(a)(5)(D)  and 
paragraph  (d)  of  this  section.  Accordingly,  the 
plan  maintained  by  Z  does  not  discriminate 
in  favor  of  highly  compensated  employees 
within  the  meaning  of  section  401(a)(4) 
merely  because  of  the  final  pay  limitation 
provision  contained  in  the  plan. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1),  except  that  A  has  32  years  of 
credited  service  and  employment  by  Z  when 
A  retires  at  A’s  social  security  retirement  age. 
Under  the  plan's  benefit  formula 
(disregarding  the  final  pay  limitation 
provision),  A  would  be  entitled  to  receive  an 
annual  normal  retirement  benefit  of  $16,000 
($500  x  32  years).  However,  the  plan  provides 
that  A's  annual  normal  retirement  benefit  of 
$16,000  will  be  limited  to  $15,500  ($20,000  (the 
amount  of  A’s  year  of  highest  final  pay  from 
Z)  less  $4,500  (Vfe  of  A’s  primary  insurance 
amount  under  the  Social  Security  Act)).  The 
final  pay  limitation  provision  does  not  satisfy 
the  requirements  of  paragraph  (d)(1)  of  this 
section.  The  portion  of  A’s  employer-derived 
primary  insurance  amount  under  the  Social 
Security  Act  attributable  to  A’s  service  for  Z 
is  3%s  x  $4,500,  or  $4,114.  Therefore,  to 
satisfy  the  requirements  of  paragraph  (d)(1) 
of  this  section,  the  final  pay  provision  in  Z’s 
plan  may  not  limit  A’s  otherwise  determined 
normal  retirement  benefit  of  $16,000  to  less 
than  $15,886  ($20,000  (the  amount  of  X’s  year 
of  highest  final  pay)-$4,114  (the  portion  of  A’s 
employer-derived  primary  insurance  amount 
attributable  to  A's  service  for  Z)). 

Example  (3).  (a)  Employer  X  maintains  a 
noncontributory  defined  benefit  plan  that 
uses  the  calendar  year  as  its  plan  year.  The 
formula  for  determining  benefits  under  the 


plan  provides  a  normal  retirement  benefit 
equal  to  90%  of  a  participant's  final  average 
compensation  with  such  benefit  reduced  by 
l/30th  for  each  year  of  credited  service  less 
than  30  years  a  participant  has  when  the 
participant  attains  normal  retirement  age. 

The  plan  provides,  however,  that  a 
participant's  accrued  benefit  or  normal 
retirement  benefit  under  the  plan  is  limited  to 
an  amount  equal  to  the  participant's  year  of 
highest  final  pay  (as  determined  in 
accordance  with  paragraph  (d)(2)  of  this 
section)  less  the  participant's  employer- 
derived  primary  insurance  amount  under 
social  security  attributable  to  the 
participant's  service  for  X.  The  plan 
determines  a  participant's  employer-derived 
projected  primary  insurance  amount  under 
social  security  attributable  to  the 
participant's  service  for  X  in  accordance  with 
paragraph  (d)(3)  of  this  section. 

(b)  Participant  A  commences  participation 
in  the  plan  on  January  1, 1990,  when  A  is  36 
years  of  age.  A’s  social  security  retirement 
age  is  age  67  and  the  plan  uses  the  fractional 
rule  for  purposes  of  determining  a 
participant's  accrued  benefit.  As  of  the  close 
of  the  2014  plan  year,  A’s  final  average 
compensation  from  X  is  $15,000;  A’s  year  of 
highest  final  pay  from  X  is  $15,400,  and  A’s 
projected  employer-derived  annual  primary 
insurance  amount  under  social  security 
attributable  to  A’s  service  for  X  is  $4,000. 
Under  the  plan  formula,  A’s  benefit  as  of  the 
close  of  the  2014  plan  year  is  $11,250  (90%  x 
$15,000  x  25/30).  As  of  the  close  of  the  2014 
plan  year,  the  plan’s  final  pay  limitation 
provision  is  not  applied  to  A  because  A’s 
benefit  under  the  plan  as  of  the  close  of  the 
plan  year  ($11,250)  does  not  exceed  A’s  year 
of  highest  final  pay  of  $15,400  from  X, 
determined  as  of  the  close  of  the  plan  year, 
less  A's  employer-dervied  projected  primary 
insurance  amount  under  social  security 
attributable  to  A’s  service  for  X  ($4,000). 

(c)  Assume  that  as  of  the  close  of  the  2015 
plan  year,  A’s  final  average  compensation 
from  X  is  $14,500  and  A’s  year  of  highest  final 
pay  from  X  is  $15,400.  Assume  also  that  as  of 
the  close  of  the  2015  plan  year,  A’s  employer- 
derived  primary  insurance  amount 
attributable  to  A’s  service  for  X  is  $4,200. 
Accordingly,  under  the  plan’s  benefit  formula, 
A’s  benefit  as  of  the  close  of  the  2015  plan 
year  is  $11,310  (90%  x  $14,500  x  26/30).  Under 
the  plan’s  final  pay  limitation  provision,  A's 
benefit  of  $11,310  as  of  the  close  of  the  2015 
plan  year  would  be  limited  to  $11,200,  the 
amount  of  A’s  year  of  highest  final  pay  from 
X  (15,400),  less  A’s  employer-derived 
projected  primary  insurance  amount  under 
social  security  attributable  to  A’s  service  for 
X  ($4,200).  However,  the  plan’s  final  pay, 
limitation  provision  may  not  be  applied  to 
limit  A's  accrued  benefit  for  the  2015  plan 
year  to  an  amount  below  $11,250,  which  was 
A's  accrued  benefit  under  the  plan  at  the 
close  of  the  prior  play  year.  The  foregoing  is 
further  illustrated  in  the  following  table  for 
the  plan  years  presented  above  and  for 
additional  plan  years  of  credited  service 
performed  by  A  for  X. 
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1 

2 

3 

4 

5 

6 

7 

Years  of  credited  service 

Final 

average 

compensa¬ 

tion 

Benefit 
under  plan 
formula 
(column  2 

X  .90  x 
years  of 
credited 
service/30) 

Final  pay 

Employer- 
derived 
projected 
primary 
insurance 
amount 
under  social 
security 
atthbutable 
to  service 
for 

employer 

Benefit  if 
final  pay 
reduction  is 
applied  in 
full  (column 

4  —  column 
5) 

Benefit  to 
which  A  is 
entitled 
(smaller  of 
column  6  or 
column  3, 
but  not  less 
than  column 
7  for  prior 
year) 

25 . 

$15,000 

$11,250 

$15,400 

$4,000 

$11,400 

$11,250 

26 . 

14,500 

11,310 

15,400 

4,200 

11,200 

11,250 

27 . 

15,500 

12,555 

15,800 

4,400 

11,400 

11,400 

28 . 

15,500 

13,020 

16,000 

4,500 

11,500 

11,500 

29 . . . 

15,000 

13.050 

16,000 

4,800 

11,200 

11,500 

30 . 

14,500 

13,050 

16,000 

5,000 

11,000 

11,500 

(e)  Certain  benefits  not  taken  into 
account.  In  determining  whether  a  plan 
satisfies  section  401(a)(4)  and  this 
section,  other  benefits  created  under 
state  or  federal  law  (e.g.,  worker’s 
compensation  benefits  or  black  lung 
benefits)  may  not  be  taken  into  account. 

(f)  More  than  one  plan  treated  as  a 
single  plan.  [Reserved) 

Par.  4.  There  is  added  the  following 
new  §§  1.401(1)— 1  through  1.401(l)-4  after 
§  1.401  (k)-l  to  read  as  follows: 

§  1.401(1)- 1  Permitted  disparity  with 
respect  to  employer  contributions  or 
employer-derived  benefits. 

(a)  Permitted  disparity — (1)  In 
general.  Under  section  401(a)(4),  a 
pension,  profit-sharing  or  stock  bonus 
plan  does  not  constitute  a  qualified  plan 
(and  a  trust  forming  part  of  such  a  plan 
does  not  constitute  a  qualified  trust) 
under  section  401(a)  if,  under  the  plan, 
the  amounts  of  employer  contributions 
and  employer-derived  benefits 
discriminate  in  favor  of  highly 
compensated  employees  (as  defined  in 
section  414(g)).  Section  401(a)(5)(C) 
provides  that  a  plan  does  not 
discriminate  in  favor  of  highly 
compensated  employees  with  respect  to 
contributions  or  benefits  merely  because 
of  disparities  in  employer  contributions 
(and  forfeitures)  or  employer-derived 
benefits  provided  to,  or  on  behalf  of, 
employees  under  the  plan  that  are 
permitted  under  section  401(1).  Thus,  if 
disparities  in  employer  contributions  or 
employer-derived  benefits  under  a  plan 
are  permitted  under  section  401(1),  such 
disparities  may  be  disregarded,  by 
reason  of  section  401(a)(5)(C),  in 
determining  whether  the  plan  is 
nondiscriminatory  under  section 
401(a)(4).  However,  even  if  disparities  in 
employer  contributions  or  employer- 
derived  benefits  under  a  plan  are 
permitted  under  section  401(1)  and  thus 
may  be  disregarded  in  applying  section 
401(a)(4),  the  plan  may  still  fail  to  satisfy 


section  401(a)(4)  for  other  reasons. 
Similarly,  even  if  disparities  in  employer 
contributions  or  employer-derived 
benefits  under  a  plan  are  not  permitted 
under  section  401(1)  and  thus  may  not  be 
disregarded  under  section  401(a)(4)  by 
reason  of  section  401(1),  the  plan  may 
still  be  found  to  be  nondiscriminatory 
under  section  401(a)(4).  For  rules 
relating  to  whether  disparities  in 
employer  contributions  (and  forfeitures) 
or  employer-derived  benefits  under  a 
plan  are  permitted  by  section  401(1),  see 
§  1.401(1)— (2)  and  §  1.401(l)-(3), 
respectively.  For  rules  under  which  two 
or  more  plans  of  an  employer  are 
combined  for  purposes  of  applying 
section  401(1)  and  §§  1.401(1)-1  through 
1.401(l)-3,  see  §  1.401(1H. 

(2)  Exclusive  rules.  The  rules  provided 
in  §|  1.401(1)-1  through  1.401(1)— 4  are  the 
exclusive  means  for  plans  to  satisfy  the 
requirements  of  sections  401(1)  and 
401(a)(5)(C).  Accordingly,  a  plan  that 
provides  disparities  in  employer 
contributions  (and  forfeitures)  and 
employer-derived  benefits  that  are  not 
permitted  under  §  1.401(1)— 2  or 

§  1.401(l)-3  (taking  into  account 
§  1.401(1)— 4)  does  not  satisfy  section 
401(1)  or  401(a)(5)(C). 

(3)  Exceptions.  Sections  401(a)(5)(C) 
and  401  (1)  are  not  available  to  a  plan 
maintained  by  an  employer  that  is  not 
subject  to  the  tax  imposed  by  section 
3111  or  section  3221.  In  addition, 
sections  401(a)(5)(C)  and  401(1)  are  not 
available  to  a  plan,  or  the  portion  of  a 
plan,  that  is  an  employee  stock 
ownership  plan  described  in  section 
4975(e)(7)  (an  ESOP).  Thus,  in 
determining  whether  a  plan  maintained 
by  an  employer  that  is  not  subject  to  the 
tax  imposed  by  section  3111  or  section 
3221  or  whether  an  ESOP  is 
nondiscriminatory  under  section 
401(a)(4),  the  permitted  disparity  rules  of 
sections  401(a)(5)(C)  do  not  permit  any 
disparity  to  be  disregarded.  See  also 

§  54.4975 — ll(a)(7)(ii),  which  contains  a 


limited  exception  that  is  applicable  for 
purposes  of  this  rule  for  certain 
integrated  ESOPs  in  existence  on 
November  1, 1977. 

(4)  Additional  rules.  The 
Commissioner  may,  in  revenue  rulings, 
notices  or  other  documents  of  general 
applicability,  prescribe  such  additional 
rules  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
this  section,  including  rules  applying 
section  401(1)  with  respect  to  an 
employer  that  is  subject  to  the  tax 
imposed  by  section  3111  or  section  3221 
for  certain  years  and  is  not  subject  to 
either  of  such  taxes  for  other  years. 

(b)  Definitions.  For  purposes  of 
section  401(1)  and  §§  1.401(1)— 1  through 
1.401(1)(4),  the  following  definitions  and 
rules  shall  apply. 

(1)  Defined  contribution  plan.  A 
defined  contribution  plan  shall  be  as 
defined  in  section  414(i). 

(2)  Defined  benefit  plan.  A  defined 
benefit  plan  shall  be  as  defined  in 
section  414(j). 

(3)  Excess  plans — (i)  Defined 
contribution  excess  plan.  A  defined 
contribution  excess  plan  is  a  defined 
contribution  plan  under  which  the  rate 
at  which  employer  contributions  (and 
forfeitures)  are  allocated  to  the  accounts 
of  participants  under  the  plan  with 
respect  to  compensation  above  a  level 
specified  in  the  plan  (expressed  as  a 
percentage  of  such  compensation)  is 
greater  than  the  rate  at  which  employer 
contributions  (and  forfeitures)  are 
allocated  to  the  accounts  of  participants 
under  the  plan  with  respect  to 
compensation  at  or  below  such  specified 
level  (expressed  as  a  percentage  of  such 
compensation). 

(ii)  Defined  benefit  excess  plan.  A 
defined  benefit  excess  plan  is  a  defined 
benefit  plan  under  which  the  rate  of 
employer-derived  benefits  provided  by 
the  plan  with  respect  to  compensation 
above  a  level  specified  in  the  plan 
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(expressed  as  a  percentage  of  such 
compensation)  is  greater  than  the  rate  of 
employer-derived  benefits  provided  by 
the  plan  with  respect  to  compensation  at 
or  below  such  specified  level  (expressed 
as  a  percentage  of  such  compensation). 

(4)  Offset  plan.  An  offset  plan  is  a 
defined  benefit  plan  that  is  not  an 
excess  plan  and  that  provides  that  each 
participant’s  employer-derived  benefit  is 
reduced  or  offset  by  an  amount 
specified  (either  directly  or  by  formula) 
in  the  plan  or  by  a  specified  percentage 
of  the  participant’s  final  average 
compensation.  However,  a  plan  is  not 
an  offset  plan  for  purposes  of  section 
401(1)  and  §  1.401(1)— 3  merely  because 
the  participant's  employer-derived 
benefit  is  offset  or  reduced  on  account 
of  benefits  provided  under  another 
qualified  plan  maintained  by  the 
employer  or  merely  because  the 
participant’s  employer-derived  benefit 
under  a  plan  that  takes  into  account 
service  with  a  prior  employer  for 
purposes  of  eligibility,  vesting  and 
benefit  accruals  is  offset  or  reduced  on 
account  of  benefits  attributable  to  such 
service  provided  under  a  qualified  plan 
maintained  by  the  prior  employer. 

(5)  Integration  level.  An  integration 
level  is  the  amount  of  compensation 
specified  in  the  plan  at  or  below  which 
the  rate  of  contributions  or  benefits 
(expressed  in  each  case  as  a  percentage 
of  such  compensation)  provided  under 
the  plan  is  less  than  the  rate  of 
contributions  or  benefits  (expressed  in 
each  case  as  a  percentage  of  such 
compensation)  provided  under  the  plan 
with  respect  to  compensation  above 
such  level.  Any  method  or  formula  for 
determining  an  integration  level  in  effect 
for  a  plan  year  must  be  applicable  to  all 
participants  on  a  consistent  basis  for 
purposes  of  determining  a  participant's 
accrued  benefit  attributable  to  service 
during  such  year.  Hie  plan  must  specify 
an  integration  level  in  effect  for  the  plan 
year  for  each  participant  and  no 
integration  level  specified  in  the  plan  for 
a  particular  plan  year  may  exceed  the 
contribution  and  benefit  base  (“taxable 
wage  base")  under  section  230  of  the 
Social  Security  Act  in  effect  at  the 
beginning  of  such  plan  year. 

(6)  Compensation.  Except  for  purposes 
of  section  401(a){5){D)(u)  and 

1 1.401(a)(5)-l{d),  compensation  shall  be 
compensation  as  defined  under  the  plan, 
provided  that  such  definition  is 
reasonable  and  is  nondiscriminatory 
under  section  414(s).  A  definition  of 
compensation  that  is  significantly  less 
inclusive  than  the  maximum  amount  of 
compensation  that  may  be  taken  into 
account  under  section  414(s)  and  the 
regulations  thereunder  is  not  reasonable 


for  purposes  of  sections  401(a)(5)(C)  and 
401(1)  if  such  less  inclusive  definition 
results  in  the  avoidance  of  the  maximum 
excess  allowance  or  the  maximum  offset 
allowance,  whichever  is  applicable.  In 
addition,  a  definition  of  compensation  is 
not  reasonable  if  it  provides  that 
compensation  is  a  uniform  percentatge 
of  a  basic  definition  of  compensation 
under  section  414(s)  and  the  regulations 
thereunder  (e.g.,  95  percent  of  W-2 
compensation).  Finally,  the  definition  of 
compensation  under  a  plan  may  not  take 
into  account  for  any  year  compensation 
in  excess  of  the  amount  specified  under 
section  401(a)(17)  for  such  year.  The 
Commissioner  may  provide  such 
additional  rules  as  may  be  necessary  or 
appropriate  for  purposes  of  determining 
whether  the  definition  of  compensation 
under  a  plan  is  reasonable  for  purposes 
of  section  401(1)  and  the  regulations 
thereunder. 

(7)  Final  average  compensation — (i)  In 
general.  A  participant's  final  average 
compensation,  as  of  a  plan  year,  is  the 
average  of  the  participant’s  annual 
compensation  from  the  employer  for  the 
3-consecutive-year  period  ending  with 
or  within  the  plan  year.  If  a  participant 
terminates  from  employment  with  the 
employer  before  the  last  day  of  a  plan 
year,  the  participant’s  final  average 
compensation  may  be  determined  based 
on  the  participant’s  most  recently 
completed  3-consecutive-year  period. 
However,  if,  as  of  a  plan  year,  a 
participant’s  entire  period  of  service  for 
the  employer  is  less  than  3  consecutive 
years,  the  participant’s  final  average 
compensation  shall  be  determined  by 
averaging  (on  an  annual  basis)  the 
compensation  received  by  the 
participant  from  the  employer  during  the 
participant’s  entire  period  of  service  for 
the  employer.  In  determining  the  3- 
consecutive-year  period,  the  plan  may 
specify  any  12-month  period  as  a  year, 
provided  the  specified  12-month  period 
is  applied  consistently  with  respect  to 
all  participants.  The  definition  of  final 
average  compensation  used  in  the  plan 
must  also  be  applied  consistently  with 
respect  to  all  participants. 

(ii)  Limitation.  In  determining  a 
participant's  final  average  compensation 
under  paragraph  (b)(7)(i)  of  this  section, 
compensation  for  any  year  in  excess  of 
the  taxable  wage  base  in  effect  at  the 
beginning  of  such  year  shall  not  be 
taken  into  account. 

(8)  Average  annual  compensation.  A 
participant’s  average  annual 
compensation,  as  of  a  plan  year,  is  the 
average  of  the  participant’s  annual 
compensation  from  the  employer  for  the 
consecutive  year  period  (specified  in  the 
plan  and  consisting  of  at  least  3 


consecutive  years)  during  which  the 
average  of  the  participant’s  annual 
compensation  is  the  highest.  In 
determining  the  consecutive  year  period, 
the  plan  may  specify  any  12-month 
period  as  a  year,  provided  the  specified 
12-month  period  is  applied  consistently 
with  respect  to  all  participants.  The 
definition  of  average  annual 
compensation  used  in  the  plan  must  also 
be  applied  consistently  with  respect  to 
all  participants.  If,  as  of  a  plan  year,  a 
participant's  entire  period  of  service  for 
the  employer  is  less  than  the 
consecutive  year  period  specified  in  the 
plan  for  determining  the  participant’s 
average  annual  compensation,  the 
participant's  average  annual 
compensation  shall  be  determined  by 
averaging  (on  an  annual  basis)  the 
compensation  received  by  the 
participant  from  the  employer  during  the 
participant’s  entire  period  of  service  for 
the  employer. 

(9)  Covered  compensation.  A 
participant’s  covered  compensation,  for 
a  plan  year,  is  the  average  (without 
indexing)  of  the  taxable  wage  bases  in 
effect  for  each  calendar  year  during  the 
35-year  period  ending  with  the  last  day 
of  the  calendar  year  preceding  the 
calendar  year  in  which  the  participant 
attains  (or  will  attain)  social  security 
retirement  age  (as  defined  in  section 
414(b)(8)).  In  determining  a  participant’s 
covered  compensation  for  a  plan  year, 
the  taxable  wage  base  for  the  current 
plan  year  and  any  subsequent  plan  year 
shall  be  assumed  to  be  the  same  as  the 
taxable  wage  base  in  effect  as  of  the 
beginning  of  the  plan  year  for  which  the 
determination  is  being  made.  A 
participant’s  covered  compensation  for 
a  plan  year  after  the  35-year  period 
described  in  this  subparagraph  (9)  is  the 
participant's  covered  compensation  for 
the  plan  year  during  which  the 
participant  attained  social  security 
retirement  age.  A  participant’s  covered 
compensation  for  a  plan  year  before  the 
35-year  period  described  in  this 
subparagraph  (9)  is  the  taxable  wage 
base  in  effect  as  of  the  beginning  of  the 
plan  year.  A  plan  must  provide  that  a 
participant’s  covered  compensation  is 
automatically  adjusted  for  each  plan 
year.  See  paragraph  (c)  of  this  section 
for  rules  relating  to  prohibited  decreases 
in  a  participant's  accrued  benefit  within 
the  meaning  of  section  411(d)(6)  or 
section  411(b)(1)(G). 

(10)  Excess  contribution  percentage. 
For  a  plan  year,  the  excess  contribution 
percentage  with  respect  to  a  defined 
contribution  excess  plan  is  the 
percentage  of  compensation  at  which 
employer  contributions  (and  forfeitures) 
are  allocated  to  the  accounts  of 
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participants  with  respect  to 
compensation  of  participants  above  the 
integration  level  specified  in  the  plan  for 
the  plan  year. 

(11)  Base  contribution  percentage.  For 
a  plan  year,  the  base  contribution 
percentage  with  respect  to  a  defined 
contribution  excess  plan  is  the 
percentage  of  compensation  at  which 
employer  contributions  (and  forfeitures) 
are  allocated  to  the  accounts  of 
participants  with  respect  to 
compensation  of  participants  at  or 
below  the  integration  level  specified  in 
the  plan  for  the  plan  year. 

(12)  Excess  benefit  percentage.  For  a 
plan  year,  the  excess  benefit  percentage 
with  respect  to  a  defined  benefit  excess 
plan  is  the  percentage  of  compensation 
at  which  employer-derived  benefits  are 
accrued  with  respect  to  compensation  of 
participants  above  the  integration  level 
specified  in  the  plan  for  the  plan  year. 

(13)  Base  benefit  percentage.  For  a 
plan  year,  the  base  benefit  percentage 
with  respect  to  a  defined  benefit  excess 
plan  is  the  percentage  of  compensation 
at  which  employer-derived  benefits  are 
accrued  with  respect  to  compensation  of 
participants  at  or  below  the  integration 
level  specified  in  the  plan  for  the  plan 
year. 

(14)  Highly  compensated  employees. 
For  a  plan  year,  highly  compensated 
employees  shall  be  as  defined  in  section 
414(q)  and  the  regulations  thereunder. 

(15)  Social  Security  retirement  age. 
The  social  security  retirement  age  for  a 
participant  shall  be  the  social  security 
retirement  age  of  the  participant  as 
determined  under  section  415(b)(8)  and 
the  regulations  thereunder. 

(16)  Participant.  Unless  the  context 
suggests  otherwise,  a  participant  with 
respect  to  a  plan  is  an  active  employee 
of  the  employer  who  is  currently 
benefiting  under  the  plan. 

(c)  Other  requirements.  Unless 
explicitly  provided  otherwise,  section 
401(1)  does  not  provide  an  exception  to 
any  other  requirement  under  section 
401(a).  Thus,  for  example,  in  addition  to 
any  requirement  under  section  401(1),  a 
plan  may  not  adjust  benefits  in  any 
manner  that  results  in  either  a  decrease 
in  any  participant’s  accrued  benefit  (see 
section  411(d)(6)  and  the  regulations 
thereunder  and  section  411(b)(1)(G)  and 
the  regulations  thereunder)  or  in  an 
accrued  benefit  or  normal  retirement 
benefit  on  behalf  of  any  participant  that 
is  lower  than  the  minimum  benefit 
required  under  section  416  and  the 
regulations  thereunder.  Similarly,  see 
section  401(a)(15)  and  the  regulations 
thereunder  for  additional  rules  relating 
to  circumstances  under  which  plan 
benefits  may  not  be  decreased  because 
of  increases  in  social  security  benefits. 


§  1401(1)-2  Permitted  disparity  with 
respect  to  employer  contributions. 

(a)  In  general.  Disparity  in  the  rates  of 
employer  contributions  (and  forfeitures) 
allocated  to  the  accounts  of  participants 
for  a  plan  year  is  permitted  under 
section  401(1)  and  this  section  only  if  the 
requirements  of  paragraph  (b)  of  this 
section  are  satisfied  for  the  plan  year. 

(b)  Defined  contribution  plans — (1)  In 
general.  A  defined  contribution  plan 
satisfies  the  requirements  of  this 
paragraph  (b)  for  a  plan  year  only  if  all 
of  the  requirements  of  paragraphs  (b)(2), 

(3),  and  (4)  of  this  section  are  satisfied 
for  the  plan  year. 

(2)  Excess  plan.  The  requirement  of 
this  paragraph  (b)(2)  is  satisfied  only  if 
the  defined  contribution  plan  is  an 
excess  plan. 

(3)  Uniform  and  maximum  excess 
allowance.  The  requirement  of  this 
paragraph  (b)(3)  is  satisfied  only  if  the 
excess  contribution  percentage  under 
the  plan  exceeds  the  base  contribution 
percentage  under  the  plan  by  an  amount 
that  is  uniform  for  all  participants  and 
does  not  exceed  the  maximum  excess 
allowance  (as  defined  in  paragraph 
(b)(5)  of  this  section)  for  any  participant. 

(4)  Integration  level.  The  requirement 
of  this  paragraph  (b)(4)  is  satisfied  only 
if  the  integration  level  under  the  plan  for 
each  participant  is  equal  to  the  taxable 
wage  base  in  effect  as  of  the  beginning 
of  the  plan  year. 

(5)  Maximum  excess  allowance.  The 
maximum  excess  allowance  for  a  plan 
year  is  the  lesser  of — 

(i)  The  base  contribution  percentage, 
or 

(ii)  The  greater  of 

(A)  5.7  percentage  points,  or 

(B)  The  percentage  rate  of  tax  under 
section  3111(a)  (in  effect  as  of  the 
beginning  of  the  plan  year)  which  is 
attributable  to  the  old  age  insurance 
portion  of  the  Old  Age,  Survivors  and 
Disability  Insurance  provisions  of  the 
Social  Security  Act. 

For  a  year  in  which  the  percentage  rate 
of  tax  described  in  this  paragraph 
(b)(5)(ii)(B)  exceeds  5.7  percentage 
points,  the  Commissioner  will  publish 
the  rate  of  such  tax. 

(6)  Additional  rules.  The 
Commissioner  may,  in  revenue  rulings, 
notices  or  other  documents  of  general 
applicability,  prescribe  such  additional 
rules  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
this  section. 

(7)  Examples.  The  provisions  of 
paragraph  (b)  of  this  section  may  be 
illustrated  by  the  following  examples.  In 
each  example,  assume  that  5.7%  exceeds 
the  percentage  rate  of  tax  described  in 
paragraph  (b)(5)(ii)(B)  of  this  section. 


Example  (1).  Employer  X  maintains  a 
profit-sharing  plan  that  uses  the  calendar 
year  as  its  plan  year.  For  the  1989  plan  year, 
the  plan  provides  that  the  account  of  each 
participant  who  has  compensation  in  excess 
of  the  taxable  wage  base  in  effect  at  the 
beginning  of  the  plan  year  will  receive  an 
allocation  for  the  plan  year  of  5.7%  of  such 
excess  compensation  The  plan  provides  that 
no  allocation  will  be  made  to  the  account  of 
any  participant  for  the  plan  year  with  respect 
to  compensation  not  in  excess  of  the  taxable 
wage  base  as  in  effect  for  the  plan  year.  The 
maximum  excess  allowance  is  exceeded  for 
the  1989  plan  year  because  the  excess 
contribution  percentage  (5.7%)  for  the  plan 
year  exceeds  the  base  contribution 
percentage  (0%)  for  the  plan  year  by  more 
than  the  lesser  of  the  base  contribution 
percentage  (0%)  or  the  percentage  determined 
under  paragraph  (b)(5)(ii)  of  this  section 
(5.7%)  for  the  plan  year. 

Example  (2).  Employer  Y  maintains  a 
money  purchase  pension  plan  that  uses  the 
calendar  year  as  its  plan  year.  For  the  1990 
plan  year,  the  plan  provides  that  the  account 
of  each  participant  will  receive  an  allocation 
of  5%  of  the  participant’s  compensation  up  to 
the  taxable  wage  base  in  effect  at  the 
beginning  of  the  plan  year,  and  the  account  of 
each  participant  will  receive  an  allocation  of 
10%  of  the  participant's  compensation  in 
excess  of  the  taxable  wage  base  in  effect  for 
the  plan  year.  The  maximum  excess 
allowance  is  not  exceeded  for  the  plan  year 
because  the  excess  contribution  percentage 
(10%)  for  the  plan  year  does  not  exceed  the 
base  contribution  percentage  (5%)  for  the 
plan  year  by  more  than  the  lesser  of  the  base 
contribution  percentage  (5%)  or  the 
percentage  determined  under  paragraph 
(b)(5)(ii)  of  this  section  (5.7%)  for  the  plan 
year. 

Example  (3).  Assume  the  same  facts  as  in 
Example  (2).  except  that  the  plan  provides 
that  with  respect  to  excess  compensation  for 
a  plan  year,  the  account  of  each  participant 
will  receive  an  allocation  for  the  plan  year  of 
12%  of  such  excess  compensation.  The 
maximum  excess  allowance  is  exceeded  for 
the  plan  year  because  the  excess  contribution 
percentage  (12%)  for  the  plan  year  exceeds 
the  base  contribution  percentage  (5%)  for  the 
plan  year  by  more  than  the  lesser  of  the  base 
contribution  percentage  (5%)  or  the 
percentage  determined  under  paragraph 
(b)(5)(ii)  of  this  section  (5.7%)  for  the  plan 
year. 

Example  (4).  Employer  Z  maintains  a 
money  purchase  pension  plan  that  uses  the 
12-consecutive-month  period  beginning  July  1 
and  ending  June  30  as  its  plan  year.  Assume 
that  the  taxable  wage  base  for  the  1990 
calendar  year  is  $50,000  and  that  the  taxable 
wage  base  for  the  1991  calendar  year  is 
$53,000.  For  the  plan  year  beginning  July  1. 
1990  and  ending  June  30. 1991,  the  plan 
provides  that  the  account  of  each  participant 
will  receive  an  allocation  of  4%  of  the 
participant’s  compensation  for  the  plan  year 
up  to  $53,000  and  that  the  account  of  each 
participant  will  receive  an  allocation  of  6%  of 
the  participant's  compensation  for  the  plan 
year  in  excess  of  $53,000  (excess 
compensation).  Although  the  excess 
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contribution  percentage  (6%)  for  the  plan  year 
does  not  exceed  the  base  contribution 
percentage  (4%)  for  the  plan  year  by  more 
than  the  lesser  of  the  base  contribution 
percentage  (4%)  or  the  percentage  determined 
under  paragraph  (b)(5)(ii)  of  this  section 
(5.7%),  the  plan  does  not  satisfy  paragraph 
(b)(4)  because  the  integration  level  of  $53,000 
exceeds  the  taxable  wage  base  of  $50,000  for 
the  plan  year. 

§  1.401(l)-3  Permitted  disparity  with 
respect  to  employer-derived  benefits. 

(a)  In  general.  Disparity  in  the  rates  of 
employer-derived  benefits  under  a 
defined  benefit  plan  is  permitted  under 
section  401(1)  and  this  section  for  a  plan 
year  only  if,  in  the  case  of  a  defined 
benefit  excess  plan,  the  requirements  of 
paragraph  (b)  of  this  section  are 
satisfied  for  the  plan  year  or,  in  the  case 
of  a  defined  benefit  offset  plan,  the 
requirements  of  paragraph  (c)  of  this 
section  are  satisfied  for  the  plan  year. 
Section  401(a)(5)(D)  and  §  1.401(a)(5)- 
1(d)  provide  other  rules  under  which 
benefits  provided  under  a  defined 
benefit  plan  (including  offset  and  excess 
plans)  may  be  limited. 

(b)  Defined  benefit  excess  plans — (1) 

In  general.  A  defined  benefit  excess 
plan  satisfies  the  requirements  of  this 
paragraph  (b)  for  a  plan  year  only  if  all 
of  the  requirements  of  paragraphs  (b) 

(2),  (3),  (4)  and  (5)  of  this  section  are 
satisified  for  the  plan  year. 

(2)  Uniform  and  maximum  excess 
allowance — (i)  In  general.  The 
requirement  of  this  paragraph  (b}{2)  is 
satisified  only  if  the  excess  benefit 
percentage  under  the  plan  exceeds  the 
base  benefit  percentage  under  the  plan 
by  an  amount  that  is  uniform  for  all 
participants  and  does  not  exceed  the 
maximum  excess  allowance  (as  defined 
in  paragraph  (b)(6)  of  this  section)  for 
any  participant. 

(ii)  Optional  forms  of  benefit — (A)  In 
general.  A  plan  satisfies  paragraph 
(b)(2)  of  this  section  only  if  the  plan 
satisfies  paragraph  (b)(i)(i)  of  this 
section  with  respect  to  each  optional 
form  of  benefit  provided  under  the  plan. 

(B)  Annuity  forms.  In  the  case  of  an 
optional  form  of  benefit  payable  as  a 
nondecreasing  annuity  over  a  period  of 
not  less  than  the  life  of  the  participant, 
the  optional  form  must  satisfy  paragraph 
(b)(2)(i)  of  this  section.  Thus,  for 
example,  if  the  form  of  a  defined  benefit 
plan’s  normal  retirement  benefit  is  an 
annuity  for  life  with  a  ten  year  certain 
feature  and  the  plan  permits 
participants  to  elect  to  receive  their 
benefits  in  the  form  of  an  annuity  for 
life,  the  plan  must  satisfy  paragraph 
(b)(2)(i)  of  this  section  with  respect  to 
each  such  optional  form  of  benefit. 

(C)  Other  forms.  In  the  case  of  an 
optional  form  of  benefit  that  is  not 


described  in  paragraph  (b)(2)(ii)(B)  of 
this  section,  the  optional  form  must 
satisfy  paragraph  (b)(2)(i)  of  this  section 
on  the  basis  of  an  immediate, 
nondecreasing  single  life  annuity  for  the 
life  of  the  participant  (determined  using 
reasonable  actuarial  assumptions  and 
methods  and  without  any  term  certain, 
refund  or  survivor  feature),  regardless  of 
whether  such  annuity  form  is  actually 
provided  under  the  plan. 

(iii)  Deemed  uniformity.  For  purposes 
of  applying  paragraph  (b)(2)(i)  of  this 
section  the  excess  benefit  percentage 
under  a  plan  is  deemed  to  exceed  the 
base  benefit  percentage  by  an  amount 
that  is  uniform  for  all  participants  even 
if  the  excess  benefit  percentage  exceeds 
the  base  benefit  percentage  by  an 
amount  that  is  not  uniform  for  all 
participants  if  the  differences  in  such 
excesses  arise  solely  as  a  result  of 
differences  in  social  security  retirement 
ages  of  participants  and  the 
corresponding  adjustments  in  the  %  of  1 
percent  factor  in  the  maximum  excess 
allowance  required  under  paragraph 
(e)(1)  of  this  section. 

(iv)  Example.  The  provisions  of 
paragraph  (b)(2)  of  this  section  may  be 
illustrated  by  the  following  example. 

Example.  Assume  a  plan  has  a  normal 
retirement  age  of  65,  and  benefits  participants 
with  social  security  retirement  ages  of  65,  66. 
and  67.  There  are  no  other  plan  benefits  or 
features  requiring  adjustment  of  the  %4  of  1 
percent  factor  in  the  maximum  excess 
allowance.  The  excess  benefit  percentage 
under  the  plan  is  2%.  The  base  benefit 
percentage  is  1.25%  for  participants  with 
social  security  retirement  age  of  65.  For 
participants  with  a  social  security  retirement 
age  of  66,  the  base  benefit  percentage  is 
1.30%,  and  for  participants  with  a  social 
security  retirement  age  of  67,  the  base  benefit 
percentage  is  135%.  The  lack  of  uniformity  in 
the  amount  by  which  the  excess  benefit 
percentage  exceeds  the  base  benefit 
percentage  results  solely  from  differences  in 
participants’  social  security  retirement  ages 
and  the  corresponding  adjustments  in  the  % 
of  1  percent  factor  in  the  maximum  excess 
allowance  required  under  paragraph  (e)(1)  of 
this  section.  (Because  the  plan  effectively 
provides  unreduced  benefits  pnor  to  the 
social  security  retirement  age  for  participants 
with  social  security  retirement  ages  of  66  and 
67,  the  %  of  1  percent  factor  in  the  maximum 
excess  allowance  must  be  reduced  to  .70% 
and  .65%,  respectively.)  Thus,  under 
paragraph  (b)(2)(iii)  of  this  section,  the 
amount  of  the  excess  benefit  percentage  is 
deemed  to  be  uniform  for  purposes  of 
paragraph  (b)(2)  of  this  section. 
(Alternatively,  this  plan  could  satisfy 
paragraph  (b)(2)  of  this  section  if  it  provided 
a  uniform  rate  disparity  of  .65%  for  all 
participants  by  providing  a  base  benefit 
percentage  of  1.35%  and  an  excess  benefit 
percentage  of  2%  (i.e.,  .65%  is  the  maximum 
excess  allowance  under  the  plan  for  a 


participant  with  a  social  security  retirement 
age  of  67).) 

(3)  A  verage  annual  compensation.  The 
requirement  of  this  paragraph  (b)(3)  is 
satisfied  only  if  the  employer-derived 
benefits  under  the  plan  are  based  on 
average  annual  compensation.  The 
maixmum  excess  allowance  applies  in 
the  same  manner  to  defined  benefit 
excess  plans  that  determine  the  amount 
of  plan  benefits  based  on  average 
annual  compensation  determined  over  a 
participant’s  total  years  of  credited 
service  (e.g.,  career  average 
compensation)  and  to  defined  benefit 
excess  plans  that  determine  the  amount 
of  plan  benefit  based  on  a  participant's 
average  annual  compensation 
determined  over  a  shorter  period  of  time 
than  the  participant’s  total  years  of 
credited  service  (e.g.,  final  average 
compensation). 

(4)  Integration  level — (i)  In  general. 
The  requirement  of  this  paragraph  (b)(4) 
is  satisfied  only  if  the  integration  level 
under  the  plan  satisfies  the  requirements 
of  paragraph  (b)(4)(ii),  (iii)  or  (iv)  of  this 
section. 

(ii)  Covered  compensation.  The 
requirement  of  this  paragraph  (b)(4)(ii)  is 
satisfied  only  if  the  integration  level 
under  the  plan  for  each  participant  is 
such  participant’s  covered 
compensation. 

(iii)  Uniform  dollar  amounts — (A)  In 
general.  The  requirement  of  this 
paragraph  (b)(4)(iii)  is  satisfied  only  if 
the  integration  level  under  the  plan  is  a 
uniform  dollar  amount  for  all 
participants  (either  specified  in  the  plan 
or  determined  under  a  forumla)  that 
either  does  not  exceed  the  greater  of 
$1G.000  or  one-half  of  the  covered 
compensation  of  an  individual  who 
attains  social  security  retirement  age  in 
the  current  plan  year  or  that  satisfies  the 
requirements  of  both  paragraphs 
(b)(4)fiii)(B)  and  (b)(4j(iii)(C)  of  this 
section  and  the  corresponding 
adjustments  to  the  %  of  1  percent  factor 
in  the  maximum  excess  allowance 
required  under  paragraph  (d)(1)  of  this 
section  (if  any)  are  made.  In  applying 
the  requirements  of  paragraphs 
(b)(4)(iii)(B)  and  (b)(4)(iii)(C)  of  this 
section,  participants  who  would  be 
excludable  employees  but  for  the  fact 
that  such  participants  (and  similarly 
situated  employees)  benefit  under  the 
plan  (or  under  another  plan  of  the 
employer)  may  be  disregarded  if  the 
plan  would  satisfy  section  410(b) 
without  regard  to  such  participants. 

(B)  Attained  age  requirement  The 
requirement  of  this  paragraph 
(b)(4)(iii)(B)  is  satisfied  only  if  the 
average  attained  age  of  the  participants 
who  are  not  highly  compensated 
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employees  is  not  greater  than  the 
greater  of — 

(7)  Age  50.  or 

(2)  The  sum  of  the  average  attained 
age  of  the  participants  who  are  highly 
compensated  employees  plus  five  years. 
For  purposes  of  tins  paragraph 
(b)(4)(iii,)(B),  attained  ages  are  to  be 
determined  as  of  the  beginning  of  the 
plan  year. 

(Q  Nondiscrimination  requirement. 
The  requirement  of  this  paragraph 
(b)(4)(iii)(C)  is  satisfied  only  if  at  least 
one  of  the  following  three  tests  is 
satisfied. 

(1)  Minimum  percentage  test.  This  test 
is  satisfied  only  if  more  than  50  percent 
of  the  participants  who  are  not  highly 
compensated  employees  have 
compensation  at  least  equal  to  120 
percent  of  the  integration  level. 

(2)  Ratio  test.  This  test  is  satisfied 
only  if  the  number  of  participants  who 
are  not  only  highly  compensated 
employees  and  have  compensation  at 
least  equal  to  120  percent  of  the 
integration  level,  stated  as  a  percentage 
of  all  nonhighly  compensated  employees 
of  the  employer,  is  at  least  70  percent  of 
the  number  of  participants  who  are 
highly  compensated  employees,  stated 
as  a  percentage  of  all  highly 
compensated  employees  of  the 
employer.  Except  as  provided  in 
paragraph  (b)(4)(iii)(A)  of  this  section, 
this  test  must  be  applied  on  a  basis 
consistent  with  the  rules  applicable 
under  section  410(b)  and  the  regulations 
thereunder. 

(3)  High  dollar  amount  test.  This  test 
is  satisfied  only  if  the  integration  level 
exceeds  150  percent  of  the  covered 
compensation  of  an  individual  who 
attains  social  security  retirement  age  in 
the  current  plan  year. 

(iv)  Uniform  percentage.  The 
requirement  of  this  paragraph  (bj(4)(iv) 
is  satisfied  only  if  the  integration  level 
under  the  plan  for  each  participant  is  a 
uniform  percentage  {greater  than  100 
percent)  of  each  participant’s  covered 
compensation  (but  not  in  excess  of  the 
taxable  wage  base  as  in  effect  for  the 
plan  year)  and  the  corresponding 
adjustments  to  the  %  ofl  percent  factor 
in  tire  maximum  excess  allowance 
required  under  paragraph  (d)(1)  of  this 
section  are  made. 

(5)  Optional  forms  of  benefit,  etc.  The 
requirement  of  this  paragraph  (b)(5)  is 
satisfied  only  if  any  optional  form  of 
benefit,  ancillary  benefit,  actuarial 
factor  or  other  right,  benefit  or  feature 
provided  under  the  plan  with  respect  to 
employer-derived  benefits  attributable 
to  enmpensaftion  above  the  integration 
level  is  also  provided  under  the  plan  on 
the  same  basis  with  respect  to 
employer-derived  benefits  attributable 


to  compensation  at  or  below  the 
integration  level.  Thus,  for  example,  if  a 
single  sum  optional  form  of  benefit  is 
provided  under  the  plan  for  employer- 
derived  benefits  with  respect  to 
compensation  above  the  integration 
level  specified  in  the  plan,  then  in  order 
to  satisfy  the  requirements  of  this 
paragraph  (b)(5),  a  single  sum  optional 
form  of  benefit  (using  the  same,  or  at 
least  as  favorable,  interest  rate, 
mortality  and  other  assumptions  that  are 
UBed  for  determining  benefits  with 
respect  to  compensation  abovew  the 
integration  level)  must  also  be  provided 
under  the  plan  for  employer-derived 
bene'itB  with  respect  to  compensation  at 
ui  below  the  integration  level  specified 
in  the  plan.  In  addition,  if  an  early 
retirement  benefit  (whether  or  not 
subsidized)  is  provided  under  the  plan 
for  employer-derived  benefits  with 
respect  to  compensation  above  the 
integration  level  specified  in  the  plan, 
then  in  order  to  satisfy  the  requirements 
of  this  paragraph  (b)(5),  an  early 
retirement  benefit  (determined  on  the 
same  basis  as  determined  for  benefits 
above  the  integration  level)  must  be 
provided  under  the  plan  for  employer- 
derived  benefits  with  respect  to 
compensation  at  or  below  the 
integration  level  specified  in  the  plan.  If 
a  pkm  provides  for  the  payment  of  early 
retirement  benefits  (whether  or  not 
subsidized),  as  described  in  the 
preceding  sentence,  only  for  participants 
who  satisfy  certain  age  or  service 
requirements,  than  in  order  to  satisfy  the 
requirements  of  this  paragraph  (b)(5). 
the  age  or  service  requirements  for 
employer-derived  early  retirement 
benefits  based  on  compensation  at  or 
below  the  integration  level  specified  in 
the  plan  may  be  no  less  favorable  to 
employees  than  the  age  or  service  (or 
both)  requirements  for  early  retirement 
benefits  based  on  compensation  above 
the  integration  level  specified  in  the 
plan. 

(6)  Maximum  excess  allowance,  (i) 

For  purposes  of  paragraph  (b)(2)  of  this 
section,  the  maximum  excess  allowance 
for  a  plan  year  is  equal  to — 

(A)  With  respect  to  employer-derived 
benefits  provided  under  the  plan  for  any 
year  of  credited  service,  the  lesser  of  % 
of  1  percent  (reduced  as  required  under 
paragraphs  (d)(1)  and  (e)  of  this  section) 
or  the  base  benefit  percentage  for  the 
plan  year,  and 

(B)  With  respect  to  total  employer- 
derived  benefits  provided  under  the  plan 
for  all  years  of  credited  service,  the  %  of 
1  percent  limitation  determined  under 
paragraph  (b)(6)(i)(A)  multiplied  by  the 
participant's  total  years  of  credited 
service  (not  in  excess  of  35).  The 
cumulative  percentage  limitation 


determined  under  this  paragraph 
(b)(6)(i)(B)  may  not  exceed  26.25%  with 
respect  to  a  participant  as  of  any  plan 
year.  The  Commissioner  shall  prescribe 
rules  for  determining  the  cumulative 
percentage  limitation  for  a  plan  year 
under  this  paragraph  (b)(6)(i)(B)  in  cases 
where  the  %  of  1  percent  limitation 
determined  under  paragraph  (b)(6)(i)(A) 
has  differed  in  prior  plan  years. 

(ii)  If  the  integration  level  under  a 
plan  exceeds  covered  compensation,  the 
%  of  1  percent  factor  in  the  maximum 
excess  allowance  must  be  reduced  in 
accordance  with  paragraph  (d)(1 )  of  this 
section.  In  addition,  if  a  plan  provides 
certain  benefits  to  a  participant 
commencing  before  the  participant’s 
social  security  retirement  age,  the  %  of  1 
percent  factor  in  the  maximum  excess 
allowance  must  be  reduced  in 
accordance  with  paragraph  (e)  oi  this 
section.  Any  reductions  required  under 
paragraphs  (d)(1)  (e)  of  this  section  are 
cumulative. 

(7)  Examples.  The  provisions  of  this 
paragraph  (b)  may  be  illustrated  by  the 
following  examples.  In  each  example, 
assume  that  the  plan  contains  no 
provision  that  would  require  a  reduction 
in  the  %  of  1  percent  factor  in  the 
maximum  excess  allowance  for  any 
participant.  Assume  also  that  all 
participants  have  a  social  security 
retirement  age  of  65. 

Example  (1).  Employer  X  maintains  a 
noncontributory  defined  benefit  plan.  The 
formula  for  determining  benefits  under  the 
plan  provides  a  benefit  of  .5%  of  the 
participant's  average  annual  compensation 
for  the  plan  year  in  excess  df  the  participant's 
covered  compensation  for  the  pian  year, 
multiplied  by  the  participant’s  years  of 
credited  service  for  X.  The  plan  provides  no 
benefits  with  respect  to  average  annual 
compensation  up  to  a  participant's  covered 
compensation  for  the  pian  year.  The  plan 
formula  provides  a  benefit  that  exceeds  the 
maximum  excess  allowance  for  the  plan  year 
because  the  excess  benefit  percentage  (.5%) 
for  the  plan  year  exceeds  Ihe  base  benefit 
percentage  (0%)  for  the  plan  year  by  more 
than  the  base  benefit  percentage  (0%). 

Example  (2).  Employer  Y  maintains  a 
noncontrrbutory  defined  benefit  plan.  The 
formula  for  determining  benefits  under  the 
plan  provides  a  benefit  of  1%  df  the 
participant's  average  annual  compensation 
up  to  covered  compensation  for  the  plan  year, 
multiplied  by  the  participant’s  years  of 
credited  service  for  Y,  and  a  benefit  of  1.75% 
of  the  participant’s  average  annual 
compensation  for  the  plan  year  in  excess  of 
the  participant’s  covered  compensation  for 
the  plan  year,  multiplied  by  the  participant's 
years  of  credited  service  for  Y.  The  plan 
contains  no  limitation  on  the  number  of  years 
of  credited  service  taken  into  account  for 
determining  benefits  under  the  plan.  Under 
the  plan  benefit  formula,  a  participant  with  40 
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years  of  credited  service  will  receive  a 
benefit  equal  to  the  sum  of  40%  of  the 
participant's  average  annual  compensation 
up  to  covered  compensation  plus  70%  of  the 
participant's  average  annual  compensation  in 
excess  of  covered  compensation.  The  plan 
benefit  formula  provides  a  benefit  that 
exceeds  the  maximum  excess  allowance 
because  the  excess  benefit  percentage, 
determined  on  a  cumulative  basis  as  70%, 
exceeds  the  base  benefit  percentage, 
determined  on  a  cumulative  basis  as  40%,  by 
more  than  the  cumulative  percentage 
limitation  (26.25%). 

Example  (3).  Employer  Z  maintains  a 
noncontributory  defined  benefit  plan.  The 
formula  for  determining  benefits  under  the 
plan  provides  a  benefit  of  .5%  of  the 
participant’s  average  annual  compensation 
up  to  covered  compensation  for  the  plan  year, 
multiplied  by  the  participant’s  years  of 
credited  service  for  Z,  and  a  benefit  of  1.25% 
of  the  participant's  average  annual 
compensation  for  the  plan  year  in  excess  of 
the  participant's  covered  compensation  for 
the  plan  year,  multiplied  by  the  participant's 
years  of  credited  service  for  Z.  The  plan 
provides  that  not  more  than  35  years  of 
credited  service  will  be  taken  into  account  in 
determining  benefits  under  the  plan.  The  plan 
formula  provides  a  benefit  that  exceeds  the 
maximum  excess  allowance  because  the 
excess  benefit  percentage  (1.25%)  for  the  plan 
year  exceeds  the  base  benefit  percentage 
(.5%)  for  the  plan  year  by  more  than  the  base 
benefit  percentage  (.5%). 

Example  (4).  (a)  Employer  X  maintains  a 
noncontributory  defined  benefit  plan.  The 
formula  for  determining  benefits  under  the 
plan  provides  a  benefit  of  1%  of  the 
participant's  average  annual  compensation 
up  to  covered  compensation  for  the  plan  year, 
multiplied  by  the  participant’s  years  of 
credited  service  for  X.  The  formula  also 
provides,  for  the  first  10  years  of  credited 
service  for  X,  a  benefit  of  1.85%  of  the 
participant's  average  annual  compensation  in 
excess  of  covered  compensation  for  the  plan 
year  multiplied  by  the  participant’s  years  of 
credited  service  for  X.  For  each  year  of 
credited  service  for  X  in  excess  of  10,  the 
plan  provides  a  benefit  of  1.65%  of  the 
participant's  average  annual  compensation  in 
excess  of  covered  compensation  for  the  plan 
year,  multiplied  by  the  participant's  years  of 
credited  service  for  X.  Accordingly,  the  base 
benefit  percentage  for  each  plan  year  is  1% 
and  the  excess  benefit  percentage  is  1.85%  for 
each  of  the  first  10  plan  years.  The  plan  does 
not  satisfy  the  maximum  excess  allowance 
because  the  benefit  provided  for  a  participant 
who  retires  or  otherwise  terminates 
employment  after  fewer  than  20  years  of 
credited  service  for  X  exceeds  the  cumulative 
percentage  limitation.  In  addition,  for  each  of 
the  first  10  years  of  credited  service,  the 
maximum  excess  allowance  is  exceeded. 

(b)  If  the  defined  benefit  plan  maintained 
by  X  provided  the  same  base  benefit 
percentage  set  forth  above,  but  provided  an 
excess  benefit  percentage  of  1.65%  of  the 
participant's  average  annual  compensation  in 
excess  of  covered  compensation  for  the  plan 
year  for  each  of  the  first  10  years  of  credited 
service  for  X  and  an  excess  benefit 
percentage  of  1.85%  of  the  participant's 


average  annual  compensation  in  excess  of 
covered  compensation  for  each  year  of 
credited  service  for  X  in  excess  of  10  years, 
the  plan  would  not  satisfy  the  maximum 
excess  allowance  because  the  benefit 
provided  for  a  participant  who  retires  or 
otherwise  terminates  employment  after  more 
than  20  years  of  credited  service  for  X  would 
exceed  the  cumulative  percentage  limitation. 

In  addition,  for  each  year  of  credited  service 
after  the  first  10  years  of  credited  service,  the 
maximum  excess  allowance  would  be 
exceeded. 

(c)  Defined  benefit  offset  plans — (1)  In 
general.  A  defined  benefit  offset  plan 
satisfies  the  requirements  of  this 
paragraph  (c)  for  a  plan  year  only  if  all 
of  the  requirements  of  paragraph  (c)(2), 

(3)  and  (4)  are  satisfied  for  the  plan  year. 

(2)  Uniform  and  maximum  offset — (i) 

In  general.  The  requirement  of  this 
paragraph  (c)(2)  is  satisfied  only  if  the 
offset  under  the  plan  applied  to  each 
participant’s  benefit,  expressed  as  a 
percentage  of  final  average 
compensation,  is  uniform  with  respect  to 
all  participants  and  no  participant’s 
benefit  is  reduced  by  an  offset  that 
exceeds  the  maximum  offset  allowance 
(as  defined  in  paragraph  (c)(5)  of  this 
section), 

(ii)  Optional  forms  of  benefit — (A)  In 
general.  A  plan  satisfies  paragraph  (c)(2) 
of  this  section  only  if  the  plan  satisfies 
paragraph  (c)(2)(i)  of  this  section  with 
respect  to  each  optional  form  of  benefit 
provided  under  the  plan. 

(B)  Annuity  forms.  In  the  case  of  an 
optional  form  of  benefit  payable  as  a 
nondecreasing  annuity  over  a  period  of 
not  less  than  the  life  of  the  participant, 
such  optional  form  must  satisfy 
paragraph  (c)(2)(i)  of  this  section.  Thus, 
for  example,  if  the  form  of  a  defined 
benefit  plan’s  normal  retirement  benefit 
is  an  annuity  for  life  with  a  ten  year 
certain  feature  and  the  plan  permits 
participants  to  elect  to  receive  their 
benefits  in  the  form  of  an  annuity  for 
life,  the  plan  must  satisfy  paragraph 
(c)(2)(i)  of  this  section  with  respect  to 
each  such  optional  form  of  benefit. 

(C)  Other  forms.  In  the  case  of  an 
optional  form  of  benefit  that  is  not 
described  in  paragraph  (c)(2)(ii)(B)  of 
this  section,  the  optional  form  must 
satisfy  paragraph  (c)(2)(i)  of  this  section 
on  the  basis  of  an  immediate, 
nondecreasing  single  life  annuity  for  the 
life  of  the  participant  (determined  using 
reasonable  actuarial  assumptions  and 
methods  and  without  any  term  certain, 
refund  or  survivor  feature),  regardless  of 
whether  such  annuity  form  is  actually 
provided  under  the  plan. 

(iii)  Deemed  uniformity.  For  purposes 
of  applying  paragraph  (c)(2)(i)  of  this 
section,  an  offset  under  a  plan  is 
deemed  to  be  uniform  with  respect  to  all 
participants  even  though  the  amount  of 


the  offset,  expressed  as  a  percentage  of 
final  average  compensation,  is  not 
uniform  with  respect  to  all  participants 
if  such  lack  of  uniformity  is  solely  the 
result  of  differences  in  the  social 
security  retirement  ages  of  participants 
and  corresponding  adjustments  in  the  % 
of  1  percent  factor  in  the  maximum 
offset  allowance  required  under 
paragraph  (e)(1)  of  this  section. 

(iv)  Example.  The  provisions  of  this 
paragraph  (c)(2)  may  be  illustrated  by 
the  following  example. 

Example.  Assume  a  plan  has  a  normal 
retirement  age  of  65,  and  benefits  participants 
with  social  security  retirement  ages  of  65,  66. 
and  67.  There  are  no  other  plan  benefits  or 
features  that  require  adjustment  to  the  s4  of  1 
percent  factor  in  the  maximum  offset 
allowance.  For  each  year  of  service,  the  plan 
provides  benefits  equal  to  2  of  average 
annual  compensation,  reduced  by  an  offset. 
For  participants  with  a  social  security 
retirement  age  of  65,  the  offset  is  .75%  of  final 
average  compensation  not  in  excess  of 
covered  compensation;  for  participants  with 
a  social  security  retirement  age  of  66,  the 
offset  is  .70%  of  final  average  compensation 
not  in  excess  of  covered  compensation;  and 
for  participants  with  a  social  security 
retirement  age  of  67,  the  offset  is  .65%  of  final 
average  compensation  not  in  excess  of 
covered  compensation.  The  lack  of  uniformity 
in  this  plan’s  offset,  expressed  a  percentage 
of  final  average  compensation,  results  solely 
from  differences  in  participants’  social 
security  retirement  ages  and  the 
corresponding  adjustments  required  under 
paragraph  (e)(1)  of  this  section.  (Because  the 
plan  effectively  provides  unreduced  benefits 
prior  to  the  social  security  retirement  age  for 
participants  with  social  security  retirement 
ages  of  66  and  67,  the  %  of  1  percent  factor  in 
the  maximum  offset  allowance  msut  be 
reduced  to  .70%  and  .65%,  respectively.)  Thus, 
under  this  paragraph  (c)(2)(iii),  the  amount  of 
the  offset  is  deemed  to  be  uniform  for 
purposes  of  paragraph  (c)(2)  of  this  section. 
(Alternatively,  the  plan  could  satisfy 
paragraph  (c)(2)  of  this  section  if  it  provided  a 
uniform  offset  of  .65%  of  final  average 
compensation  not  in  excess  of  covered 
compensation  for  all  participants  (i.e.,  .65%  is 
the  maximum  offset  allowance  under  the  plan 
for  participant  with  a  social  security 
retirement  age  of  67).) 

(3)  Average  annual  compensation. 

The  requirement  of  this  paragraph  (c)(3) 
is  satisfied  only  if  the  employer-derived 
benefits  under  the  plan  (prior  to 
application  of  the  offset)  are  based  on 
either  average  annual  compensation  or 
are  specified  as  a  determinable  amount 
unrelated  to  the  participant’s 
compensation.  A  plan  does  not  fail  to 
satisfy  this  paragraph  (c)(3)  merely 
because  benefits  under  the  plan  are 
based  on  average  annual  compensation 
determined  over  a  period  that  exceeds 
three  years  and  the  offset  under  the  plan 
is  based  on  final  average  compensation. 
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(4)  Compensation  for  determination  of 
offset — (i)  In  general.  The  requirement 
of  this  paragraph  (c)(4)  is  satisfied  only 
if  the  offset  under  the  plan  satisfies  the 
requirements  of  paragraph  (c)(4)(H),  (Hi) 
or  (iv)  of  this  section. 

(ii)  Final  overage  compensation.  The 
requirement  of  this  paragraph  (c)(4)(H)  is 
satisfied  only  if  the  offset  under  the  plan 
with  respect  to  each  participant  is  based 
on  the  participant’s  final  average 
compensation  not  in  excess  of  the 
participant’s  covered  compensation. 

(iii)  Uniform  dollar  amounts — (A)  In 
general.  The  requirement  of  this 
paragraph  (c)(4)(iii)  is  satisfied  only  if 
the  offset  under  the  plan  with  respect  to 
each  participant  is  based  on  the 
participant’s  final  average  compensation 
not  in  excess  of  a  uniform  dollar  amount 
for  all  participants  (either  specified  in 
the  plan  or  determined  under  a  formula) 
that  either  does  not  exceed  the  greater 
of  $1 0,000  or  one-half  of  the  covered 
compensation  of  an  individual  who 
attains  social  security  retirement  age  in 
the  current  plan  year  or  that  satisfies  the 
requirements  of  both  paragraphs 
(c)(4)(iii)(B)  and  (c)(4)(iii)(C)  of  this 
section  and  the  corresponding 
adjustments  to  the  3/4  of  1  percent 
factor  in  the  maximum  offset  allowance 
required  under  paragraph  (d)(2)  of  this 
section  (if  any)  are  made.  In  applying 
the  requirements  of  paragraphs 
(c)(4)(iii)(B)  and  (c)(4)(iiiJ(C)  of  this 
section,  participants  who  would  be 
excludable  employees  but  for  the  fact 
that  such  participants  (and  similarly 
situated  employees)  benefit  under  the 
plan  (or  another  plan  of  the  employer) 
may  be  disregarded  if  the  plan  would 
satisfy  section  410(b)  without  regard  to 
such  participants. 

(B)  Attained  age  requirement.  The 
requirement  of  this  paragraph 
(c)(4)(iii)(B)  is  satisfied  only  if  the 
average  attained  age  of  the  participants 
who  are  not  highly  compensated 
employees  is  not  greater  than  the 
greater  of — 

(1)  Age  50,  or 

(2)  The  sum  of  the  average  attained 
age  of  the  participants  who  are  highly 
compensated  employees  plus  five  years. 

For  purposes  of  this  paragraph 
(c)(4)(iii)(B),  the  attained  ages  of 
participants  is  to  be  determined  as  of 
the  beginning  of  the  plan  year. 

(C)  Nondiscrimination  requirement. 
The  requirement  of  this  paragraph 
(c)(4)(iii)(C)  is  satisfied  only  if  ert  least 
one  of  the  following  three  tests  is 
satisfied. 

(1)  Minimum  percentage  test.  This  test 
is  satisfied  orily  if  more  than  50  percent 
of  the  participants  who  are  not  highly 
compensated  employees  have 


compensation  at  least  equal  to  120 
percent  of  the  uniform  dollar  amount. 

(2)  Ratio  test.  This  test  is  satisfied 
only  if  the  participants  who  are  not 
highly  compensated  employees  and 
have  compensation  at  least  equal  to  120 
percent  of  the  uniform  dollar  amount, 
stated  as  a  percentage  of  all  nonhighly 
compensated  employees  of  the 
employer,  is  at  least  70  percent  of  the 
participants  who  are  highly 
compensated  employees,  stated  as  a 
percentage  of  all  highly  compensated 
employees  of  the  employer.  Except  as 
provided  in  paragraph  (c)(4)(iii)(A)  of 
this  section,  this  test  must  be  applied  on 
a  basis  consistent  with  the  rules 
applicable  under  section  410(b)  and  the 
regulations  thereunder. 

(3)  High  dollar  amount  test.  This  test 
is  satisfied  only  if  the  uniform  dollar 
amount  exceeds  150  percent  of  the 
covered  compensation  of  an  individual 
who  attains  social  security  retirement 
age  in  the  current  plan  year. 

(iv)  Uniform  percentage.  The 
requirement  of  this  paragraph  (c)(4)(iv) 
is  satisfied  only  if  the  offset  under  the 
plan  with  respect  to  each  participant  is 
based  on  the  participant’s  final  average 
compensation  not  an  excess  of  a 
uniform  percentage  (greater  than  100 
percent)  of  each  participant’s  covered 
compensation  (but  not  in  excess  of  the 
taxable  wage  base  for  the  year)  and  the 
corresponding  adjustments  to  the  3/4  of 
1  percent  factor  in  the  maximum  offset 
allowance  required  under  paragraph 
(d)(2)  of  this  section  are  made. 

(5)  Maximum  offset  allowance,  (i)  For 
purposes  of  paragraph  (c)(2)  of  this 
section,  the  maximum  offset  allowance 
for  a  plan  year  is  equal  to — 

(A)  With  respect  to  employer-derived 
benefits  provided  under  the  plan  for  any 
year  Of  credited  service,  the  lesser  of— 

(1) %  ofl  percent  (reduced  as 
required  under  paragraphs  (d)(2)  and  (e) 
of  this  section)  multiplied  by  the 
participant’s  final  average  compensation 
(up  to  covered  compensation),  or 

(2)  One-half  of  the  employer-derived 
benefit  that  would  be  provided,  prior  to 
the  application  of  the  offset,  with 
respect  to  the  participant’s  average 
annual  compensation  not  in  excess  of 
the  participant’s  final  average 
compensation  (up  to  covered 
compensation),  and 

(B)  With  respect  to  total  employer- 
derived  benefits  provided  under  the  plan 
for  all  years  of  credited  service,  the 
offset  determined  under  paragraph 
(c)(5)(i)(A)(7)  of  this  section  multiplied 
by  the  participant’s  total  years  of 
credited  service  (not  in  excess  of  35). 
With  respect  to  a  participant  as  of  any 
plan  year,  the  cumulative  offset 
allowance  determined  under  this 


paragraph  (c)(5)(i)(B)  may  not  exceed 
26.25%  of  the  participant’s  final  average 
compensation  up  to  the  participant’s 
covered  compensation.  The 
Commissioner  shall  prescribe  rules  for 
determining  the  cumulative  offset 
allowance  for  a  plan  year  in  cases 
where  the  rate  of  offset  has  differed  in 
prior  plan  years. 

(H)  If  the  offset  under  a  plan  is  based 
on  a  participant's  final  average 
compensation  in  excess  of  the 
participant's  covered  compensation,  the 
3/4  of  1  percent  factor  in  the  maximum 
offset  allowance  must  be  reduced  in 
accordance  with  paragraph  (d)(2)  of  this 
section.  In  addition,  if  a  plan  provides 
certain  benefits  to  a  participant 
commencing  before  the  participant’s 
social  security  retirement  age,  the  3/4  of 
1  percent  factor  in  the  maximum  offset 
allowance  must  be  reduced  in 
accordance  with  paragraph  (e)(1)  of  this 
section.  Any  reductions  required  under 
paragraphs  (d)(2)  and  (e)  of  this  section 
are  cumulative. 

(6)  Examples.  The  provisions  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples.  In  each  example, 
assume  that  the  plan  contains  no 
provision  that  would  require  a  reduction 
in  the  3/4  of  1  percent  factor  in  the 
maximum  offset  allowance.  Assume 
also  that  all  participants  have  a  social 
security  retirement  age  of  65. 

Example  (1).  Employer  X  maintains  a 
noncontributory  defined  benefit  plan.  Under 
the  benefit  formula  contained  in  the  plan,  for 
each  year  of  credited  service  for  X.  a 
participant  receives  a  normal  retirement 
benefit  equal  to  2%  of  the  participant’s 
average  annual  compensation,  reduced  by  % 
of  1%  of  the  participant’s  final  average 
compensation  (up  to  covered  compensation). 
The  plan  provides  that  not  more  than  35 
years  of  credited  service  may  be  taken  into 
account  in  determining  benefits  under  the 
plan.  Participant  A  retires  at  A’s  social 
security  retirement  age  with  40  years  of 
service  for  X.  At  the  time  of  A's  retirement,  A 
has  average  annual  compensation  of  $16,000 
and  final  average  compensation  (up  to 
covered  compensation)  of  $14,000.  Under  the 
plan  benefit  formula,  A  is  antitied  to  receive 
a  normal  retirement  benefit  of  $7,525  ($11,200 
(70%  x  $16,000)  minus  $3,675  (%  of  1%  x  35 
years  x  $14,000)).  The  maximum  offset 
allowance,  as  applied  to  A,  is  not  exceeded 
because  the  offset  under  the  plan  (i)  does  not 
exceed  %  of  1%  of  A’s  final  average 
compensation  (up  to  covered  compensation) 
for  any  year  of  credited  service  of  X,  (ii)  does 
not  exceed  the  maximum  cumulative  offset 
allowance  of  26.25%  of  A's  final  average 
compensation  (up  to  covered  compensation), 
and  (iii)  does  not  exceed  50%  of  the  normal 
retirement  benefit  A  would  have  been 
entitled  to  receive  under  the  plan  with 
respect  to  A's  average  annual  compensation 
not  in  excess  of  A's  final  average 
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compensation  (up  to  covered  compensation) 
if  no  offset  had  been  applied. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1),  except  that  the  plan  provides  no 
limit  on  the  years  of  credited  service  for  X 
taken  into  account  in  determining  benefits 
under  the  plan.  Participant  A  retires  at  A's 
social  security  retirement  age.  Under  the 
plan's  benefit  formula,  A  is  entitled  to  receive 
a  normal  retirement  benefit  of  $  8,600  ($12,800 
(80%  of  $16,000)  minus  $4,200  (%  of  1%  x  40 
years  x  $14,000)).  The  plan  benefit  formula 
provides  an  offset  that  exceeds  the  maximum 
offset  allowance  because  the  offset  exceeds 
the  maximum  cumulative  offset  allowance  of 
26.25%  of  A’s  final  average  compensation  (up 
to  covered  compensation). 

Example  (3).  (a)  Employer  Y  maintains  a 
noncontributory  defined  benefit  plan.  Under 
the  benefit  formula  contained  in  the  plan,  for 
each  year  of  credited  service  for  Y,  the  plan 
provides  a  normal  retirement  benefit  of  1%  of 
the  participant's  average  annual 
compensation  reduced  by  %  of  1%  of  the 
participant's  final  average  compensation  (up 
to  covered  compensation).  The  plan  provides 
that  not  more  than  35  years  of  credited 
service  for  Y  may  be  taken  into  account  in 
determining  benefits  under  the  plan. 

(b)  Assume  that,  as  of  a  plan  year, 
Participant  A  has  average  annual 
compensation  of  $80,000  and  final  average 
compensation  (up  to  covered  compensation) 
of  $40,000.  Under  the  plan  benefit  formula,  A 
would  be  entitled  to  receive  for  the  plan  year 
an  annual  normal  retirement  benefit  of  $500 
($800  x  $80,000  x  1%)— $300  (Y*  of  1%  x 
$40,000)).  With  respect  to  A  as  of  the  plan 
year,  the  plan  benefit  formula  provides  an 
offset  that  exceeds  the  maximum  offset 
allowance  even  though  the  offset  under  the 
plan  (as  applied  to  A  as  of  the  plan  year)  (i) 
does  not  exceed  *U  of  1%  of  A’s  final  average 
compensation  (up  to  covered  compensation) 
for  any  year  of  credited  service  for  Y  and  (ii) 
would  not  exceed  %  of  1%  of  A's  final 
average  compensation  (up  to  covered 
compensation)  x  A’s  total  years  of  credited 
service  for  Y.  The  plan  benefit  formula 
provides  an  offset  that  exceeds  the  maximum 
offset  allowance  because  the  offset  to  A’s 
benefit  under  the  plan  ($300)  exceeds  50%  of 
the  benefit  ($400)  A  would  have  been  entitled 
to  receive  under  the  plan  for  the  plan  year 
with  respect  to  A’s  average  annual 
compensation  not  in  excess  of  A’s  final 
average  compensation  (up  to  covered 
compensation)  ($40,000)  if  no  offset  had  been 
applied. 

(c)  Assume  that,  as  of  a  plan  year, 
participant  B  (who  has  20  years  of  credited 
service  for  Y)  has  average  annual 
compensation  of  $40,000  and  final  average 
compensation  (up  to  covered  compensation) 
of  $26,000.  Under  the  plan  benefit  formula,  B 
would  be  entitled  to  receive  as  of  the  plan 
year  an  annual  normal  retirement  benefit  of 
$4,100  ($8,000  ($40,000  x  20  years  x  1%)— 
$3,900  (%  of  1%  x  20  years  x  $26,000)).  With 
respect  to  B  as  of  the  plan  year,  the  plan 
benefit  formula  provides  an  offset  that 
exceeds  the  maximum  offset  allowance  even 
though  the  offset  under  the  plan  (as  applied 
to  B  as  of  the  plan  year):  (i)  does  not  exceed 
%  of  1%  of  B'8  final  average  compensation 
(up  to  covered  compensation)  for  any  year  of 


credited  service  for  Y  and  (ii)  does  not 
exceed  %  of  1%  of  B’s  final  average 
compensation  (up  to  covered  compensation) 
x  B’s  total  years  of  credited  service  for  Y.  The 
plan  benefit  formula  exceeds  the  maximum 
offset  allowance  because  the  offset  to  B's 
benefit  under  the  plan  ($3,900)  exceeds  50%  of 
the  benefit  B  would  have  been  entitled  to 
receive  under  the  plan  (($5,200)  (1%  x  20 
years  x  $26,000)  with  respect  to  B’s  average 
annual  compensation  not  in  excess  of  B’s 
final  average  compensation  (up  to  covered 
compensation)  if  no  offset  had  been  applied. 

Example  (4).  (a)  Employer  Z  maintains  a 
noncontributory  defined  benefit  plan.  Under 
the  plan  benefit  formula,  a  participant  who 
attains  normal  retirment  age  with  at  least  15 
years  of  credited  service  for  Z  is  entitled  to 
receive  a  normal  retirement  benefit  equal  to 
50%  of  the  participant’s  average  annual 
compensation,  reduced  by  the  product  of  % 
of  1%  x  the  participant's  final  average 
compensation  (up  to  covered  compensation) 
times  the  participant's  years  of  credited 
service  (not  exceeding  35)  for  Z.  The  plan 
provides  that,  as  of  any  plan  year,  the  offset 
will  not  exceed  50%  of  the  benefit  to  which  a 
participant  would  be  entitled  if  no  offset 
were  applied.  The  plan  uses  the  fractional 
rule  for  purposes  of  determining  a 
participant’s  accrued  benefit. 

(b)  Assume  participant  A  retires  at  A’s 
normal  retirement  age  with  20  years  of 
credited  service  for  Z.  At  retirement,  A  has 
average  annual  compensation  of  $24,000  and 
final  average  compensation  (up  to  covered 
compensation)  of  $20,000.  Under  the  plan 
benefit  formula,  A  is  entitled  to  receive  a 
normal  retirement  benefit  $9,000  ($12,000  (50% 
x  $24,000)  minus  $3,000  (%  of  1%  X  20  years 
X  $20,000)).  . 

(c)  Assume  participant  B  separates  from 
the  service  of  Z  at  age  40  with  15  years  of 
credited  service  for  Z.  At  the  time  B 
separates  from  the  service  of  Z,  assume  that 
B  has  average  annual  compensation  of 
$18,000  and  final  average  compensation  (up 
to  covered  compensation)  of  $16,000.  Under 
the  plan’s  benefit  formula,  B  is  entitled  to 
receive  a  deferred  benefit,  commencing  at 
age  65,  equal  to  $1,575  ($3,375  (15/40  X  50% 

X  $18,000)  minus  $1,800  (%  of  1%  X  15  years 
X  $16,000)). 

(d)  The  plan  benefit  formula  provides  an 
offset  that  exceeds  the  maximum  offset 
allowance  even  though  the  offset  under  the 
plan  (i)  does  not  exceed  %  of  1%  X  the 
participant's  final  average  compensation  (up 
to  covered  compensation)  for  any  year  of 
credited  service  for  Z  and  (ii)  does  not 
exceed  %  of  1%  of  the  participant’s  final 
average  compensation  (up  to  covered 
compensation)  X  the  participant’s  total  years 
of  credited  service  for  Z.  The  plan  benefit 
formula  provides  an  offset  that  exceeds  the 
maximum  offset  allowance  because  the  offset 
to  B’s  benefit  under  the  plan  ($1,800)  exceeds 
50%  of  the  benefit  B  would  have  been  entitled 
to  receive  under  the  plan  ($3,000  (15/40  X 
50%  X  $16,000)  with  respect  to  B’s  average 
annual  compensation  not  in  excess  of  B's 
final  average  compensation  (up  to  covered 
compensation]  if  no  offset  had  been  applied. 

Example  (5).  Assume  the  same  facts  as  in 
Example  (4),  except  that  the  plan  provides 
that,  for  a  plan  year,  the  offset  will  not 


exceed  50%  of  the  benefit  the  participant 
would  have  accrued  under  the  plan  for  the 
plan  year  with  respect  to  the  participant’s 
average  annual  compensation  not  in  excess 
of  the  participant’s  final  average 
compensation  (up  to  covered  compensation). 
Accordingly,  the  plan  benefit  formula 
provides  that  the  offset  to  a  participant’s 
benefit  for  a  plan  year  is  the  lesser  of  (i)  %  of 
1%  of  the  participant’s  final  average  annual 
compensation  (up  to  covered  compensation), 
or  (ii)  Vi  of  the  benefit  the  participant  would 
have  accrued  under  the  plan  with  respect  to 
the  participant’s  average  annual 
compensation  not  in  excess  of  the 
participant’s  final  average  compensation  (up 
to  covered  compensation)  if  the  offset  had 
not  been  applied.  Thus,  for  the  plan  year,  the 
offset  to  B’s  benefit  is  determined  under  the 
plan  as  the  lesser  of  (i)  11.25%  (%  of  1%  X  15 
years)  of  B’s  final  average  compensation  (up 
to  covered  compensation)  or  (ii)  9.375%  (Vi  of 
15/4o  X  50%)  of  B’s  average  annual 
compensation  not  in  excess  of  B’s  final 
average  compensation  (up  to  covered 
compensation).  The  plan  benefit  formula 
provides  an  offset  that  satisfies  the  maximum 
offset  allowance. 

Example  (6).  Assume  that  the  contribution 
and  benefit  bases  (taxable  wage  bases)  under 
section  230  of  the  Social  Security  Act  for  the 
following  calendar  years  are  as  follows: 
1990— $50,000, 1991— $54,000, 1992— $58,000. 

Assume  also  that  participant  A’s  final 
average  compensation  is  to  be  determined  as 
of  the  close  of  the  1992  calendar  year  and 
that,  accordingly,  A’s  final  average 
compensation  is  determined  for  the  3 
consecutive  calendar  year  period  1990-1992. 
Assume  further  that  A’s  compensation  from 
employer  X  for  the  3  consecutive  year  period 
1990-1992  is  as  follows:  1990— $47,000, 1991— 
$59,000, 1992— $65,000. 

For  purposes  of  determining  the  maximum 
offset  that  may  be  used  in  a  defined  benefit 
offset  plan  maintained  by  X  to  limit  A’s 
accrued  benefit  or  normal  retirement  benefit 
under  the  plan,  A’s  final  average 
compensation  for  the  3  consecutive  calendar 
year  period  ending  with  the  1992  plan  year  is 
$53,000  ($47,000  +  $54,000  +  $58,000  divided 
by  3).  This  is  because  compensation  in  a  plan 
year  in  excess  of  the  taxable  wage  base  in 
effect  at  the  beginning  of  the  plan  year  may 
not  be  taken  into  account  in  determining  a 
participant’s  final  average  compensation  for 
purposes  of  computing  the  offset  that  may  be 
applied  to  limit  the  participant’s  accrued 
benefit  or  normal  retirement  benefit  under 
the  plan.  If  the  plan  determines  the  offset 
applied  to  limit  A’s  accrued  benefit  or  normal 
retirement  benefit  by  reference  to  final 
average  compensation  in  excess  of  $53,000, 
the  the  plan  fails  to  satisfy  the  requirements 
of  paragraph  (c)(4)  of  this  section. 

(d)  Reduction  in  the  %  of  1  percent 
factor  if  integration  level  exceeds 
covered  compensation — (1)  Excess 
plans.  If  a  defined  benefit  excess  plan 
provides  that  the  integration  level 
applicable  to  each  participant  for  a  plan 
year  is  the  participant’s  covered 
compensation  as  of  such  plan  year,  no 
reduction  in  the  %  of  1  percent  factor  in 
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the  maximum  excess  allowance  is 
required  for  such  plan  year  under  this 
paragraph  (d)(1).  However,  with  respect 
to  a  defined  benefit  excess  plan  not 
described  in  the  preceding  sentence,  if 
the  integration  level  applicable  to  any 
participant  for  a  plan  year  exceeds  the 
covered  compensation  (as  of  the  plan 
year)  of  an  individual  attaining  social 
security  retirement  age  in  the  plan  year, 
the  %  of  1  percent  factor  in  the 
maximum  excess  allowance  shall  be 
reduced  in  accordance  with  the  table  set 
forth  below.  If  a  plan  specifies  an 
integration  level  that  is  a  uniform 
percentage  (in  excess  of  100  percent)  of 
each  participant’s  covered 
compensation,  %  of  1  percent  factor  in 
the  maximum  excess  allowance  shall  be 
reduced  in  accordance  with  th^  table  set 
forth  below.  Thus,  for  example,  if  a  plan 
specifies  an  integration  level  of  120%  of 
each  pariticipant’s  covered 
compensation,  the  %  of  1  percent  factor 
in  the  maximum  excess  allowance  must 
be  reduced  to  .69%  in  accordance  with 
the  table  set  forth  below  because  the 
specified  integration  level  is  more  than 
covered  compensation  but  not  more 
than  125%  of  covered  compensation.  If  a 
plan  specifies  a  single  dollar  amount 
integration  level  that  applies  uniformly 
to  all  participants  for  a  plan  year  (i.e., 
$30,000),  the  applicable  reduction  for  the 
plan  year  shall  be  determined  by 
comparing  the  integration  level  to  the 
covered  compensation  of  an  individual 
attaining  social  security  retirement  age 
in  the  plan  year.  Thus,  for  example,  if  a 
plan  specifies  a  single  integration  level 
of  $30,000  that  is  uniformly  applicable  to 
all  participants  for  a  plan  year  and  the 
covered  compensation  of  an  individual 
attaining  social  security  retirement  age 
in  the  plan  year  is  $20,000,  the  %  of  1 
percent  factor  in  the  maximum  excess 
allowance  must  be  reduced  to  .60%  for 
all  participants  in  accordance  with  the 
table  set  forth  below  because  the 
specified  integration  level  is  more  than 
125%  of  such  covered  compensation  but 
not  more  than  150%  of  such  covered 
compensation. 


If  the  integration  level— 

The  %  of  1 
percent 
factor  in 
the 

maximum 
excess 
allowance 
is  reduced 
to — 

Is  more 
than— 

But  not 
more  than— 

Covered 

125%  Of 

.69% 

compensatior, 

covered 

compensation 

If  the  integration  level— 

The  %  of  1 
percent 
factor  in 
the 

maximum 
excess 
allowance 
is  reduced 
to— 

Is  more 
than— 

But  not 
more  than— 

125%  of 

150%  of 

.60% 

covered 

covered 

compensation 

compensation 

150%  of 

175%  of 

.53% 

covered 

covered 

compensation 

compensation 

175%  of 

200%  of 

.47% 

covered 

covered 

compensation 

compensation 

200%  of 

.42% 

covered 

compensation 

(2)  Offset  plans.  If  a  defined  benefit 
offset  plan  provides  that  the  offset 
applied  to  limit  each  participant’s 
accrued  benefit  under  the  plan  for  a  plan 
year  is  the  participant’s  final  average 
compensation  up  to  the  participant’s 
covered  compensation  as  of  the  plan 
year,  no  reduction  in  the  %  of  1  percent 
factor  in  the  maximum  excess  allowance 
shall  be  required  for  the  plan  year  under 
this  paragraph  (d)(2).  However,  if  a  plan 
provides  that  the  offset  applied  to  limit 
any  participant's  accrued  benefit  under 
the  plan  for  a  plan  year  is  based  on 
compensation  that  exceeds  the  covered 
compensation  (as  of  the  plan  year)  of  an 
individual  attaining  social  security 
retirement  age  in  the  plan  year,  %  of  1 
percent  factor  in  the  maximum  offset 
allowance  shall  be  reduced  in 
accordance  with  the  table  set  forth 
below.  If  a  plan  determines  the  offset  as 
a  percentage  of  final  average 
compensation  subject  to  a  limitation 
uniformly  applicable  to  all  participants 
(e.g.,  100%  of  final  average 
compensation)  the  applicable  reduction 
for  a  plan  year  shall  be  determined  by 
comparing  the  limitation  amount  to  the 
covered  compensation  of  an  individual 
attaining  social  security  retirement  age 
in  the  plan  year.  If  a  plan  determines  the 
offset  as  a  participant's  final  average 
compensation  subject  to  a  single  dollar 
limitation  amount  that  uniformly  applies 
to  all  participants  for  the  plan  year  (i.e., 
$30,000),  the  applicable  reduction  for  the 
plan  year  shall  be  determined  by 
comparing  the  single  dollar  limitation 
amount  to  the  covered  compensation  of 
an  individual  attaining  social  security 
retirement  age  in  the  plan  year.  Thus,  for 
example,  if  a  plan  determines  the  offset 
based  on  a  participant's  final  average 
compensation  not  in  excess  of  $30,000 
and  the  covered  compensation  of  an 
individual  attaining  social  security 
retirement  age  in  the  plan  year  is 


$20,000,  the  %  of  1  percent  factor  in  the 
maximum  offset  allowance  must  be 
reduced  to  .60%  for  all  participants  in 
accordance  with  the  table  set  forth 
below  because  the  specified  dollar 
amount  is  more  than  125%  of  such 
covered  compensation  but  not  more 
than  150%  of  such  covered 
compensation. 


Table 


If  the  amount  of  final  average 
compensation  taken  into  account  in 
determining  the  offset— 

Then  the 
%of  1 
percent 
factor  in 
the 

maximum 
offset 
allow¬ 
ance  is 
reduced 
to-— 

(percent) 

Is  more  than— 

But  not  more 
than— 

Covered 

125  percent  of 

0.69 

compensation. 

covered 

125  percent  of 

compensation. 

150  percent  of 

.60 

covered 

covered 

compensation. 

compensation. 

150  percent  of 

175  percent  of 

.53 

covered 

covered 

compensation. 

compensation. 

175  percent  of 

200  percent  of 

.47 

covered 

covered 

compensation. 

compensation. 

200  percent  of 
covered 
compensation. 

.42 

(e)  Reduction  in  the  %  of  1  percent 
factor  for  certain  benefits  commencing 
before  social  security  retirement  age — 
(1)  In  general.  Except  as  provided  in 
paragraph  (e)(3)  of  this  section,  with 
respect  to  a  benefit  payable  to  a 
participant  under  a  defined  benefit 
excess  plan  or  a  defined  benefit  offset 
plan  commencing  at  an  age  before  the 
participant’s  social  security  retirement 
age  (including  a  benefit  payable  at  the 
normal  retirement  age  under  the  plan), 
the  %  of  1  percent  factor  in  the 
maximum  excess  allowance  or  in  the 
maximum  offset  allowance, 
respectively,  is  reduced  in  accordance 
with  paragraph  (e)(2)  of  this  section. 
However,  with  respect  to  a  benefit 
commencing  before  normal  retirement 
age,  a  defined  benefit  excess  plan  or 
offset  plan  will  not  fail  to  satisfy  the 
requirements  of  this  paragraph  (e) 
merely  because  a  benefit  that  is  subject 
to  the  interest  rate  restrictions  of  section 
401(a)(ll)  or  section  417(e)  exceeds  the 
benefit  that  would  otherwise  be  allowed 
under  this  paragraph  (e)  to  the  extent 
required  to  satisfy  §  1.417(e)-l(d). 

(2)  Required  reductions— (i)  Benefits 
commencing  on  or  after  age  55.  The  % 
of  1  percent  factor  in  the  maximum 
excess  allowance  and  in  the  maximum 
offset  allowance  applies  with  respect  to 
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a  benefit  commencing  at  a  participant’s 
social  security  retirement  age  and,  with 
respect  to  benefits  commencing  before  a 
participant’s  social  security  retirment 
age,  is  reduced  for  such  early 
commencement  of  benefits  in 
accordance  with  the  tables  set  forth  in 
paragraph  (e)(3)  of  this  section. 

Similarly,  with  respect  to  a  defined 
benefit  excess  plan,  the  required 
reduction  under  this  paragraph  (e)(2)  is 
satisfied  if  the  excess  benefit  percentage 
under  the  plan  with  respect  to  benefits 
payable  commencing  at  an  age  before 
social  security  retirement  age  does  not 
exceed  the  base  benefit  percentage 
under  the  plan  at  such  age  by  more  than 
the  applicable  factor  for  such  age 
provided  in  the  tables  set  forth  in 
paragraph  (e)(3)  of  this  section.  Finally, 
with  respect  to  a  defined  benefit  offset 
plan,  the  required  reduction  under  this 
paragrpah  (e)(2)  is  satisfied  if  the  offset 
(expressed  as  a  percentage  of  final 
average  compensation)  applicable  to 


benefits  commencing  before  social 
security  retirement  age  does  not  exceed 
the  applicable  factor  for  such  age 
provided  in  the  tables  set  forth  in 
paragraph  (e)(3)  of  this  section. 

(ii)  Benefits  commencing  before  age 
55.  With  respect  to  benefits  commencing 
before  the  participant  attains  age  55,  the 
%  of  1  percent  factor  in  the  maximum 
excess  allowance  and  in  the  maximum 
offset  allowance  is  further  reduced  (on  a 
monthly  basis  to  reflect  the  month  in 
which  benefits  commence)  to  a  factor 
that  is  the  actuarial  equivalent  of  the  % 
of  1  percent  factor  (as  reduced  in 
accordance  with  this  paragraph  (e)) 
applicable  to  a  benefit  commencing  in 
the  month  in  which  the  participant 
attains  age  55.  In  determining  actuarial 
equivalence  for  this  purpose,  a 
reasonable  mortality  table  must  be  used 
except  to  the  extent  that  the 
participant’s  benefit  is  not  forfeited  at 
death  before  the  participant’s 
attainment  of  social  security  retirement 


age  and  a  reasonable  interest  rate  must 
be  used. 

(3)  Tables.  The  following  tables  set 
forth  the  reductions  in  the  %  of  1 
percent  factor  in  the  maximum  excess 
allowance  and  in  the  maximum  offset 
allowance  applicable  to  benefits 
commencing  on  or  after  age  55  to  a 
participant  who  has  a  social  security 
retirement  age  of  65,  66  or  67.  The 
reduced  factors  set  forth  in  the  following 
tables  are  applicable  to  benefits  that 
commence  in  the  month  the  participant 
attains  the  specified  age.  Accordingly,  if 
benefits  commence  in  a  month  other 
than  the  month  in  which  the  participant 
attains  the  specified  age,  appropriate 
adjustments  (in  accordance  with  the 
method  of  reduction  specified  in 
paragraph  (e)(2)  of  this  section  )  in  the 
%  of  1  percent  factor  in  the  maximum 
excess  allowance  and  the  maximum 
offset  allowance  must  be  made. 


Social  Security  retirement  age  67 

Social  Security  retirement  age  66 

Social  Security  retirement  age  65 

Age  at  which  benefits 
commence 

4 

Annual  factor  in 
maximum  excess 
allowance  and 
maximum  offset 
allowance 
(percent) 

Age  at  which  benefits 
commence 

Annual  factor  in 
maximum  excess 
allowance  and 
maximum  offset 
allowance 
(percent) 

Age  at  which  benefits 
commence 

Annual  factor  in 
maximum  excess 
allowance  and 
maximum  offset 
allowance 
(percent) 

66 . 

0.70 

65 . 

0.70 

64 

0  70 

65 . 

0.65 

64 . 

0.65 

63 

065 

64 . 

0.60 

63 . 

060 

62 

060 

0.56 

6?  - . : . 

0.55 

61 . 

0  55 

62 . 

0.52 

61 . 

0.51 

60 

050 

61 . 

0.48 

60 . 

0  47 

59 

0  46 

60 . 

0.44 

59 . 

0.43 

58 

0  42 

59 . . . 

0.40 

58 . 

0.39 

57 

0  38 

0.37 

57 . 

0.36 

56  ... 

0  35 

57 . 

0.34 

56 . 

0  33 

55  . 

0.32 

56 . 

0.31 

55 . 

0.30 

0.28 

(4)  Exception  for  certain  disability 
benefits.  The  maximum  excess 
allowance  and  the  maximum  offset 
allowance  shall  not  be  subject  to  the 
reductions  set  forth  in  paragraphs  (e)  (1) 
and  (2)  of  this  section  solely  because  the 
plan  provides  a  qualified  disability 
benefit  commencing  before  a 
participant’s  social  security  retirement 
age.  However,  if  a  disability  benefit 
commencing  before  a  participant's 
social  security  retirement  age  is  payable 
under  the  plan  and  the  disability  benefit 
is  not  a  qualified  disability  benefit,  the 
disability  benefit  will  be  treated  as  a 
benefit  described  in  paragraphs  (e)  (1) 
and  (2)  of  this  section  and  the  %  of  1 
percent  factor  in  the  maximum  excess 
allowance  or  in  the  maximum  offset 


allowance  applicable  to  the  benefit  must 
be  reduced  in  accordance  with 
paragraphs  (e)  (1)  and  (2)  of  this  section. 
For  purposes  of  this  paragraph  (e)(4),  a 
disability  benefit  is  a  qualified  disability 
benefit  only  if  the  benefit — 

(i)  Is  payable  under  the  plan  solely  on 
account  of  a  participant’s  disability,  as 
determined  by  the  Social  Security 
Administration, 

(ii)  Terminates  no  later  than  at  the 
participant’s  normal  retirement  age, 

(iii)  Is  not  in  excess  of  the  amount  of 
the  benefit  that  would  be  payable  to  the 
participant  under  the  plan  if  the 
participant  had  separated  from  service 
at  the  participant’s  normal  retirement 
age,  and 


(iv)  Only  if  upon  attainment  of  early 
or  normal  retirement  age,  a  participant 
receives  a  benefit  that  satisfies  the 
accrual  and  vesting  rules  of  section  411 
(and  the  regulations  thereunder)  without 
taking  into  account  the  disability  benefit 
payments  made  up  to  that  age. 

(5)  Benefit  commencement  date.  For 
purposes  of  paragraph  (e)(1)  of  this 
section,  a  benefit  commences  on  the  first 
day  of  the  period  for  which  the  benefit  is 
paid  under  the  plan. 

(6)  Examples.  The  provisions  of  this 
paragraph  (e)  may  be  illustrated  by  the 
following  examples.  Except  as  otherwise 
set  forth  in  the  facts  of  each  example, 
assume  that  the  plan  contains  no 
provision  that  would  result  in  a 
reduction  in  the  %  of  1  percent  factor  in 
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the  maximum  excess  allowance  or  in  the 
maximum  offset  allowance.  Assume 
also  that  the  benefits  commencing 
before  social  security  retirement  age  are 
not  subject  to  the  interest  rate 
restrictions  of  section  401(a)(ll)  or 
section  417(e). 

Example  (1).  Employer  X  maintains  a 
noncontributory  defined  benefit  excess  plan 
with  a  normal  retirement  age  of  65.  The 
formula  for  determining  benefits  under  the 
plan  for  participants  with  a  social  security 
retirement  age  of  65  provides  a  normal 
retirement  benefit  of  1.25%  of  the 
participant's  average  annual  compensation 
up  to  the  participant's  covered  compensation 
plus  2.0  percent  of  the  participant’s  average 
annual  compensation  in  excess  of  the 
participant’s  covered  compensation.  The  plan 
provides  a  benefit  commencing  at  age  55  with 
respect  to  such  a  participant  with  at  least  20 
years  of  credited  service  for  X  and  the 
amount  of  the  early  retirement  benefit  is 
equal  to  the  benefit  payable  at  age  65.  Under 
the  plan,  the  disparity  between  the  excess 
benefit  percentage  and  the  base  benefit 
percentage  for  the  benefit  payable  at  age  55 
is  .75%.  Because  this  disparity  exceeds  the 
.32%  factor  provided  in  the  table  for  a  benefit 
payable  at  age  55  to  a  participant  with  a 
social  security  retirement  age  of  65,  the  plan 
fails  to  satisfy  the  requirements  of 
paragraphs  (b)  and  (e)  of  this  section  with 
respect  to  the  early  retirement  benefit. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1),  except  that  the  base  benefit 
percentage  under  the  plan  is  1.75%.  Thus,  the 
disparity  between  the  excess  benefit 
percentage  and  the  base  benefit  percentage 
under  the  plan  for  the  unreduced  benefit 
payable  at  age  55  is  .25%.  Because  the 
disparity  does  not  exceed  the  .32%  factor 
provided  in  the  table  for  a  benefit  payable  at 
age  55  to  a  participant  with  a  social  security 
retirement  age  of  65,  the  plan  does  not  fail  to 
satisfy  paragraphs  (b)  and  (e)  of  this  section 
with  respect  to  the  early  retirement  benefit. 

Example  (3).  Employer  Y  maintains  a 
noncontributory  defined  benefit  offset  plan 
with  a  normal  retirement  age  of  65.  The 
benefit  formula  under  the  plan  provides  an 
offset  with  respect  to  participants  with  a 
social  security  retirement  age  of  65  equal  to 
.75%  of  the  participant’s  final  average 
compensation  up  to  covered  compensation, 
multiplied  by  the  participant’s  years  of 
credited  service  for  Y.  The  plan  provides  a 
benefit  commencing  at  age  55  to  a  participant 
with  at  least  20  years  of  credited  service  for 
Y  and  the  early  retirement  benefit  is  equal  to 
the  benefit  payable  at  age  65.  Under  the  plan, 
the  offset  percentage  for  such  a  benefit 
payable  at  age  55  is  .75%.  Because  this  factor 
exceeds  the  .32%  factor  provided  in  the  table 
for  an  offset  applied  to  a  benefit  payable  at 
age  55  to  a  participant  with  a  social  security 
retirement  age  of  65,  the  plan  fails  to  satisfy 
the  requirements  of  paragraphs  (c)  and  (e)  of 
this  section  with  respect  to  the  early 
retirement  benefit.  The  plan  would  not  fail  to 
satisfy  paragraphs  (c)  and  (e)  of  this  section 
with  respect  to  the  early  retirement  benefit  if 
the  applicable  factor  for  determining  the 
offset  applied  to  such  benefit  were  reduced  to 
.32%. 


Example  (4).  Employer  Z  maintains  a 
noncontributory  defined  benefit  excess  plan 
with  a  normal  retirement  age  of  65.  The 
formula  for  determining  benefits  under  the 
plan  for  participants  with  a  social  security 
retirement  age  of  65  provides  a  normal 
retirement  benefit  of  1.25%  of  the 
participant’s  average  annual  compensation 
up  to  covered  compensation  plus  2.0%  of  the 
participant's  average  annual  compensation  in 
excess  of  the  participant’s  covered 
compensation.  The  plan  provides  for  benefits 
commencing  before  normal  retirement  age 
with  the  following  reductions: 


Age 

Percentage 
of  normal 
retirement 
benefit 

64 . 

90 

63 . 

85 

62 . 

80 

Under  the  plan,  a  benefit  payable  at  age  64 
is  equal  to  90%  of  the  normal  retirement 
benefit  payable  at  age  65.  Thus,  the  excess 
benefit  percentage  under  the  plan  is  1.8%  and 
the  base  benefit  percentage  under  the  plan  is 
1.125%  for  such  a  benefit  and  the  disparity 
between  the  excess  benefit  percentage  and 
the  base  benefit  percentage  is  .675%. 

Similarly,  under  the  plan,  a  benefit  payable  at 
age  63  is  equal  to  85%  of  the  normal 
retirement  payable  at  age  65.  Thus,  the 
excess  benefit  percentage  under  the  plan  is 
1.7%  and  the  base  benefit  percentage  under 
the  plan  is  1.0625%  for  such  a  benefit  and  the 
disparity  between  the  excess  benefit 
percentage  and  the  base  benefit  percentage  is 
.6375%.  Finally,  under  the  plan,  a  benefit 
payable  at  age  63  is  equal  to  80%  of  the 
normal  retirement  benefit  payable  at  age  65. 
Thus,  the  excess  benefit  percentage  under  the 
plan  is  1.6%  and  the  base  benefit  percentage 
under  the  plan  is  1.0%  for  such  a  benefit  and 
the  disparity  between  te  excess  benefit 
percentage  and  the  base  benefit  percentage  is 
.6%.  Because  the  disparities  between  the 
excess  benefit  percentage  and  the  base 
benefit  percentage  at  each  early 
commencement  age  do  not  exceed  the  factors 
provided  in  the  table,  the  plan  does  not  fail  to 
satisfy  the  requirements  of  paragraphs  (b) 
and  (e)  of  this  section  with  respect  to  the 
early  retirement  benefits. 

Example  (5).  Employer  X  maintains  a 
noncontributory  defined  benefit  plan.  The 
formula  for  determining  benefits  under  the 
plan  provides  a  normal  retirement  benefit, 
commencing  at  normal  retirement  age  65,  of 
.75%  of  the  participant's  average  annual 
compensation  up  to  the  participant's  covered 
compensation,  multiplied  by  the  participant’s 
years  of  credited  service  for  X,  plus  1.5%  of 
the  participant’s  average  annual 
compensation  in  excess  of  the  particpant’s 
covered  compensation,  multiplied  by  the 
participant’s  years  of  credited  service  for  X. 
The  plan  provides  that  not  more  than  35 
years  of  credited  service  for  X  may  be  taken 
into  acount  in  determining  benefits  under  the 
plan.  The  plan  does  not  provide  any  benefits, 
other  than  normal  retirement  benefits, 
commencing  before  a  participant’s  social 
security  retirement  age.  Participant  A,  bom  in 


1947,  has  a  social  security  retirement  age  of 
66.  Because  the  plan  provides  for  the 
distribution  of  normal  retirement  benefits  to 
A  before  A’s  social  security  retirement  age, 
the  %  of  1%  factor  in  the  maximum  excess 
allowance  applicable  to  A’s  normal 
retirement  benefit  must  be  reduced  to  .70%  in 
accordance  with  this  paragraph  (e). 
Accordingly,  the  normal  retirement  benefit 
provided  to  A  under  the  plan  exceeds  the 
maximum  excess  allowance  applicable  to  the 
benefit  because  the  excess  benefit  percentage 
(1.5%)  under  the  plan  exceeds  the  base 
benefit  percentage  (.75%)  under  the  plan  by 
more  that  the  maximum  excess  allowance  of 
.70%,  as  reduced  in  accordance  with  this 
paragraph  (e). 

Example  (6).  Assume  the  same  facts  as  in 
Example  (5),  except  that  the  plan  also 
provides  an  early  retirement  benefit, 
commencing  at  early  retirement  age  62,  to  a 
participant  who  satisfies  conditions  for  early 
retirement  specified  in  the  plan.  The  early 
retirement  benefit  is  based  upon  the 
participant’s  accrued  benefit  at  early 
retirement  age  and  equals  the  amount  that 
would  have  been  paid  commencing  at  the 
participant's  normal  retirement  age  based 
upon  the  participant’s  average  annual 
compensation,  covered  compensation  and 
credited  service  at  the  date  of  the 
participant’s  early  retirement.  Participant  B, 
who  has  a  social  security  retirement  age  of 
65,  meets  the  conditions  for  early  retirement 
under  the  plan  and  retires  at  age  62  with  30 
years  of  credtied  service  for  X.  At  the  time  of 
B’s  early  retirement,  B's  average  annual 
compensation  is  $20,000  and  B's  covered 
compensation  is  $16,000.  Under  the  plan’s 
benefit  formula,  B  would  be  entitled  to 
receive  an  annual  normal  retirement  benefit, 
commencing  at  A’s  normal  retirement  age,  of 
$5,400  (22.5%  X  $16,000  +  45%  X  $4,000) 
based  upon  B's  compensation,  covered 
compensation  and  credited  service  for  X  as  of 
B’s  early  retirement  age  62.  Accordingly, 
under  the  plan’s  early  retirement  provisions, 

B  is  entitled  to  receive,  commencing  at  B’s 
early  retirement  age  62,  an  annual  early 
retirement  benefit  of  $5,400.  Because  the  early 
retirement  benefit  is  a  benefit  (other  than  a 
qualified  disability  benefit)  commencing 
before  B’s  social  security  retirement  age,  the 
%  of  1%  factor  in  the  maximum  excess 
allowance  must  be  reduced  to  .60%  in 
accordance  with  this  paragraph  (e). 
Accordingly,  the  benefit  provided  to  B  under 
the  plan's  benefit  formula  exceeds  the 
maximum  excess  allowance  applicable  to  the 
benefit. 

(f)  No  additional  reductions  in  %  of  1 
percent  factor.  For  purposes  of  applying 
the  maximum  excess  allowance 
described  in  paragraph  (b)(6)  of  this 
section  and  the  maximum  offset 
allowance  described  in  paragraph  (c)(5) 
of  this  section,  no  reduction  is  made  to 
the  %  of  1  percent  factor  in  the 
maximum  excess  allowance  or  in  the 
maximum  offset  allowance  solely 
because  the  plan  provides  integrated 
death  benefits  payable  before  a 
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participant’s  social  security  retirement 

age. 

(g)  Benefits  attributable  to  employee 
contributions  not  taken  into  account — 

(1)  In  general.  Benefits  attributable  to 
employee  contributions  to  a  defined 
benefit  excess  plan  or  to  a  defined 
benefit  offset  plan  are  not  taken  into 
account  in  determining  whether  the 
excess  benefit  percentage  exceeds  the 
ba»e  benefit  percentage  under  a  defined 
benefit  excess  plan  by  more  than  the 
maximum  excess  allowance  described 
in  paragraph  (b)(6)  of  this  section  or 
whether  an  offset  applied  to  a 
participant’s  benefit  under  a  defined 
benefit  oflset  plan  exceeds  the 
maximum  offset  allowance  described  in 
paragraph  (c)(5)  of  this  section. 
Accordingly,  the  base  benefit 
percentage  and  the  excess  benefit 
percentage  of  a  defined  benefit  excess 
plan  for  a  plan  year  are  reduced  to  the 
extent  that  benefits  are  attributable  to 
employee  contributions.  Similarly,  the 
benefit  provided  under  a  defined  benefit 
offset  plan  for  a  plan  year  (before 
application  of  the  offset)  is  reduced  to 
the  extent  such  benefit  is  attributable  to 
employee  contributions.  Except  as 
provided  in  paragraph  (g)(2)  of  this 
section,  the  determination  of  the  portion 
of  a  participant's  benefit  for  a  plan  year 
that  is  attributable  to  employee 
contributions  for  the  plan  year  shall  be 
made  in  accordance  with  the  rules  in 
section  411(c)  and  the  regulations 
thereunder,  with  such  adjustments  as 
the  Commissioner  may  prescribe. 

(2)  Uniform  factor — (i)  In  general.  If  at 
least  one  of  the  tests  set  forth  in 
paragraph  (g)(2)  (ii)  or  (iii)  of  this  section 
is  satisfied,  then  for  purposes  of 
applying  paragraph  (g)(1)  of  this  section, 
the  portion  of  each  participant’s  benefit 
that  is  attributable  to  employee 
contributions  may  be  determined  by 
multiplying  the  rate  of  employee 
contributions  (determined  as  a 
percentage  of  compensation)  by  a 
uniform  factor  determined  under  the 
table  set  forth  in  this  paragraph  (g)(2)(vi) 
and  applied  with  respect  to  all 
participants  under  the  plan.  The  uniform 
factor  for  a  plan  is  the  factor  determined 
for  an  age  equal  to  the  average  attained 
age  for  all  participants  under  the  plan 
minus  the  average  years  of  participation 
under  the  contributory  plan  for  all 
participants.  In  applying  the 
requirements  of  this  paragraph  (g)(2), 
participants  who  would  be  excludable 
employees  but  for  the  fact  that  such 
participants  (and  similarly  situated 
employees)  benefit  under  the  plan  (or 
another  plan  of  the  employer)  may  be 
disregarded  if  the  plan  would  satisfy 


section  410(b)  without  regard  to  such 
participants. 

(ii)  Minimum  percentage  test.  This 
test  is  satisfied  only  if — 

(A)  More  than  40  percent  of  the 
participants  who  are  not  highly 
compensated  employees  have  attained 
ages  at  least  equal  to  the  plan's  target 
age,  and 

(B)  More  than  20  percent  (rounded  up 
to  the  next  whole  number)  of  the 
participants  who  are  not  highly 
compensated  employees  have  attained 
ages  at  least  equal  to  the  average 
attained  age  of  the  participants  who  are 
highly  compensated  employees. 

(iii)  Ratio  test.  This  test  is  satisfied 
only  if  the  number  of  participants  who 
are  not  highly  compensated  employees 
and  have  attained  ages  at  least  equal  to 
the  average  attained  age  of  the 
participants  who  are  highly 
compensated  employees,  stated  as  a 
percentage  of  all  nonhighly 
compensated  employees  of  the 
employer,  is  at  least  70  percent  of  the 
number  of  participants  who  are  highly 
compensated  employees  and  have 
attained  ages  at  least  equal  to  the 
average  attained  age  of  the  participants 
who  are  highly  compensated  employees, 
stated  as  a  percentage  of  all  highly 
compensated  employees  of  the 
employer.  For  purposes  of  this  test,  an 
employer  may  assume  that  50  percent  of 
its  participants  who  are  highly 
compensated  employees  have  attained 
ages  at  least  equal  to  the  average 
attained  age  of  the  participants  who  are 
highly  compensated  employees.  Except 
as  provided  in  paragraph  (e)(2)(i)  of  this 
section,  this  test  must  be  applied  on  a 
basis  consistent  with  the  rules 
applicable  under  section  410(b)  and  the 
regulations  thereunder. 

(iv)  Target  age  of  plan.  For  purposes 
of  the  minimum  percentage  test  of 
paragraph  (g)(2)(ii)  of  this  section,  a 
plan’s  target  age  is  the  lesser  of — 

(A)  Age  50,  or 

(B)  The  average  attained  age  of  the 
participants  who  are  highly 
compensated  employees  minus  x  years, 
where  x  years  is  equal  to  20  minus  a 
number  equal  to  ((5  times  ( the  employee 
contribution  rate  under  the  plan, 
determined  as  a  percentage  of 
compensation,  times  100))). 

In  no  case,  however,  shall  x  years  be 
fewer  than  zero  (0)  years.  Thus,  for 
example,  if  the  average  attained  age  of 
the  participants  who  are  highly 
compensated  employees  is  53  and  the 
employee  contribution  rate  is  2  percent 
of  compensation,  the  plan’s  target  age  is 
43  years  (i.e.,  53  minus  (20  minus  (5 
times  2))). 


(v)  Attained  age.  For  purposes  of  this 
paragraph  (g)(2),  the  average  attained 
age  of  the  participants  who  are  highly 
compensated  employees  is  the  per 
capita  average  of  the  attained  ages  for 
the  participants  who  are  highly 
compensated  employees.  Also,  the 
attained  ages  of  participants  are  to  be 
determined  as  of  the  beginning  of  the 
plan  year. 

(vi)  Table. 


Factor 

Average  age 

Final 
average 
compensa¬ 
tion  benefit 
formula 

Career 
average 
compensa¬ 
tion  benefit 
formula 

0.5 

0.75 

30  to  40 . 

0.4 

06 

0.2 

0.3 

For  purposes  of  this  paragraph  (g)(2), 
a  plan  that  determines  benefits  based  on 
average  annual  compensation  averaged 
over  a  specified  period  not  exceeding 
five  consecutive  years  (or  a  participant’s 
entire  period  of  service  for  the  employer, 
if  shorter  than  such  specified  period) 
shall  be  considered  to  base  benefits  on 
final  average  compensation  and  a  plan 
that  determines  benefits  based  on 
average  annual  compensation  averaged 
over  a  specified  period  exceeding  five 
consecutive  years  (or  a  participant’s 
entire  period  of  service  for  the  employer, 
if  shorter  than  such  specified  period) 
shall  be  considered  to  base  benefits  on 
career  average  compensation. 

(3)  Certain  employee  contributions 
disregarded.  For  purposes  of  paragraphs 
(g)  (1)  and  (2)  of  this  section, 
contributions  made  by  an  employee 
shall  not  be  treated  as  employee 
contributions  to  the  extent  the 
contributions  are  applicable  to  the 
current  cost  of  insurance  or  death 
benefits  in  excess  of  the  reserve  or  the 
cash  value  of  a  life  insurance  contract. 

(4)  Examples.  The  provisions  of  this 
paragraph  (g)  may  be  illustrated  by  the 
following  examples.  In  each  example, 
assume  that  there  are  no  circumstances 
applicable  to  the  plan  that  would  require 
a  reduction  in  the  %  of  1  percent  factor 
in  the  maximum  excess  allowance. 
Assume  also  that  all  participants  have  a 
social  security  retirement  age  of  65. 

Example  (1).  (a)  Employer  X  maintains  a 
contributory  defined  benefit  excess  plan.  The 
formula  for  determining  benefits  under  the 
plan  provides  that  a  participant  will  receive  a 
benefit  equal  to  1.5%  of  the  participant’s 
average  annual  compensation  up  to  the 
participant’s  covered  compensation, 
multiplied  by  the  participant's  years  of 
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credited  service  for  X,  plus  2.25%  of  the 
participant's  average  annual  compensation  in 
excess  of  the  participant's  covered 
compensation,  multiplied  by  the  participant’s 
years  of  credited  service  for  X.  Accordingly, 
the  base  benefit  percentage  for  the  plan  year 
(with  respect  to  total  benefits  for  the  plan 
year)  is  1.5%  and  the  excess  benefit 
percentage  for  the  plan  year  (with  respect  to 
total  benefits  for  the  plan  year)  is  2.25%. 

Under  the  plan,  average  annual 
compensation  is  defined  as  the  participant's 
average  compensation  over  the  5-consecutive 
year  period  that  will  produce  the  highest 
average.  The  plan  provides  that  a  participant 
must  make  an  employee  contribution  for  the 
plan  year  of  4%  of  the  participant’s  average 
annual  compensation  in  order  to  receive  a 
benefit  attributable  to  employer  contributions 
for  the  plan  year.  Assume  that  the  plan 
satisfies  at  least  one  of  the  requirements  of 
paragraph  (g)(2)(ii)  or  (iii)  of  this  section  and 
may,  therefore,  determine  the  benefit 
attributable  to  employee  contributions  by  a 
uniform  factor  for  all  participants  determined 
under  the  table  set  forth  in  paragraph 
(g)(2)(vi)  of  this  section.  Assume  also  that  the 
average  attained  age  for  all  participants  is 
age  55  and  the  average  years  of  participation 
in  the  plan  for  all  participants  is  ten  years. 
Accordingly,  the  appropriate  factor  under  the 
table  is  .2.  Thus,  for  the  plan  year  the  benefit 
attributable  to  employee  contributions  is.8% 
(4%  x  .2).  Accordingly,  for  purposes  of 
determining  whether  the  plan  satisfies  the 
maximum  excess  allowance  with  respect  to 
employer-derived  benefits  for  the  plan  year, 
the  base  benefit  percentage  for  the  plan  year 
is  .7%  (1.5%-.8%)  and  the  excess  benefit 
percentage  for  the  plan  year  is  1.45%  (2.25%- 
.8%).  The  plan  formula  produces  a  benefit 
that  does  not  satisfy  the  maximum  excess 
allowance  for  the  plan  year  because  the 
excess  benefit  percentage  for  the  plan  year 
(1.45%)  exceeds  the  base  benefit  percentage 
for  the  plan  year  (.7%)  by  more  than  the 
lesser  of  V*  of  1  percent  or  the  base  benefit 
percentage  (.7%)  for  the  plan  year. 

(b)  The  plan  formula  may  still  produce  a 
benefit  that  satisfies  the  maximum  excess 
allowance  for  the  plan  year  if  the  reduced 
excess  benefit  percentage  and  the  reduced 
base  benefit  percentage  attributable  to 
employer-derived  benefits  (determined  by 
calculating  the  benefit  attributable  to 
employee  contributions  under  section  411(c) 
and  the  regulations  thereunder)  produces  a 
benefit  that  does  not  exceed  the  maximum 
excess  allowance  for  the  plan  year. 

Example  (2).  Assume  the  same  facts  as  in 
Example  ( 1 J,  except  that  the  base  benefit 
percentage  for  the  plan  year  (with  respect  to 
total  benefits  for  the  plan  year)  is  2.0%  and 
the  excess  benefit  percentage  for  the  plan 
year  (with  respect  to  total  benefits  for  the 
plan  year)  is  2.75%.  Under  the  table  set  forth 
in  paragraph  (g)(2)(vi)  of  this  section,  the 
benefit  attributable  to  employee 
contributions  (.8%)  would  reduce  the  base 
benefit  percentage  for  the  plan  year  to  1.2% 
(2.0%-.8%)  and  the  excess  benefit  percentage 
for  the  plan  year  to  1.95%.  (2.75%-.8%). 
Accordingly,  the  plan  formula  would  produce 
a  benefit  that  satisfies  the  maximum  excess 
allowance  for  the  plan  year  because  the 
excess  benefit  percentage  for  the  plan  year 


(1.95%)  does  not  exceed  the  base  benefit 
percentage  for  the  plan  year  (1.2%)  by  more 
than  the  lesser  of  Y«  of  1  percent  or  the  base 
benefit  percentage  (1.2%)  for  the  plan  year. 

Example  (3).  (a)  Employer  Y  maintains  a 
contributory  defined  benefit  offset  plan. 

Under  the  benefit  formula  contained  in  the 
plan,  for  each  year  of  credited  service  for  Y,  a 
participant  receives  a  normal  retirement 
benefit  equal  to  1.75%  of  the  participant's 
average  annual  compensation,  reduced  by  V* 
of  1%  of  the  participant's  final  average 
compensation  (up  to  covered  compensation). 
Under  the  plan,  average  annual 
compensation  is  defined  as  the  participant's 
average  annual  compensation  over  the  5- 
consecutive  year  period  that  will  produce  the 
highest  average.  The  plan  provides  that  a 
participant  must  make  an  employee 
contribution  for  the  plan  year  of  2%  of  the 
participant's  average  annual  compensation  in 
order  to  receive  a  benefit  attributable  to 
employer  contributions  for  the  plan  year. 
Assume  that  the  plan  satisfies  at  least  one  of 
the  requirements  of  paragraph  (g)(2)  (ii)  or 
(iii)  of  this  section  and  may,  therefore, 
determine  the  benefit  attributable  to 
employee  contributions  by  a  uniform  factor 
for  all  participants  determined  under  the 
table  set  forth  in  paragraph  (g)(2)(vi)  of  this 
section.  Assume  also  that  the  average 
attained  age  for  all  participants  is  age  55  and 
the  average  years  of  participation  in  the  plan 
for  all  participants  is  ten  years.  Accordingly, 
the  appropriate  factor  under  the  table  is  .2. 
Thus,  for  the  plan  year  the  benefit 
attributable  to  employee  contributions  is  .4% 
(2%  X  .2).  Accordingly,  for  purposes  of 
determining  whether  the  plan  satisfies  the 
maximum  offset  allowance  with  respect  to 
employer-derived  benefits  for  the  plan  year, 
the  positive  portion  of  the  benefit  is  1.35% 
(1.75%  — .4%).  The  plan  formula  produces  a 
benefit  that  does  not  satisfy  the  maximum 
offset  allowance  for  the  plan  year  because 
the  offset  of  .75%  exceeds  50%  of  the 
employer-derived  benefit  (1.35%)  provided 
under  the  plan. 

(b)  The  plan  formula  may  still  produce  a 
benefit  that  satisfies  the  maximum  offset 
allowance  for  the  plan  year  if  the  reduced 
positive  portion  of  the  benefit  (determined  by 
calculating  the  benefit  attributable  to 
employee  contributions  under  section  411(c) 
and  the  regulations  thereunder)  produces  a 
benefit  that  does  not  exceed  the  maximum 
offset  allowance  for  the  plan  year. 

(h)  Multiple  integration  levels. 
[Reserved] 

(i)  Target  benefit  plans — (1)  Excess 
plans,  (i)  In  the  case  of  a  target  benefit 
plan  described  in  §  1.410(a}-4(a)(l) 
under  which  participants'  targeted 
normal  retirement  benefits  are 
determined  under  an  excess  formula,  the 
plan  satisfies  the  requirements  of 
section  401(1)  for  a  plan  year  only  if  the 
plan  satisfies  the  requirements  of 
paragraph  (i)(l)  (ii)  or  (iii)  of  this  section 
for  the  plan  year.  Such  a  plan  does  not 
have  to  satisfy  §  1.401(l)-2. 

(ii)  In  the  case  of  a  target  benefit  plan 
described  in  paragraph  (i)(l)(i)  of  this 
section  under  which  the  allocation  of 


employer  contributions  to  the  account  of 
any  participant  is  determined  under  a 
funding  method  other  than  one 
described  in  paragraph  (i)(l)(iii)  of  this 
section,  the  plan  satisfies  the 
requirements  of  paragraph  (b)  of  this 
section,  applied  by  multiplying  the  %  of 
1  percent  factor  in  the  maximum  excess 
allowance  described  in  paragraph  (b)(6) 
of  this  section  by  .8. 

(iii)  In  the  case  of  a  target  benefit  plan 
described  in  paragraph  (i)(l)(i)  of  this 
section  under  which  the  allocations  of 
employer  contributions  to  the  accounts 
of  all  participants  are  determined  under 
a  funding  method  which  for  all  years 
does  not  exceed  the  allocations  under 
the  unit  credit  funding  method  (as 
determined  for  this  purpose  under  rules 
prescribed  by  the  Commissioner),  the 
plan  satisfies  the  requirements  of 
paragraph  (b)  of  this  section. 

(iv)  For  purposes  of  this  paragraph 

(i)(l),  the  reductions  described  in 
paragraphs  (d)(1)  and  (e)  of  this  section 
are  applicable  and  are  applied  on  a 
cumulative  basis. 

(2)  Offset  formula  plans,  (i)  In  the  case 
of  a  target  benefit  plan  described  in 
§  1.410(a)-4(a)(l)  under  which 
participants'  targeted  normal  retirement 
benefits  are  determined  under  an  offset 
formula,  the  plan  satisfies  the 
requirements  of  section  401(1)  for  a  plan 
year  only  if  the  plan  satisfies  the 
requirements  of  paragraph  (i)(2)  (ii)  or 
(iii)  of  this  section  for  the  plan  year. 

Such  a  plan  does  not  have  to  satisfy 
§  l.40l(l)-2. 

(ii)  In  the  case  of  a  target  benefit  plan 
described  in  paragraph  (i)(2)(i)  of  this 
section  under  which  the  allocation  of 
employer  contributions  to  the  account  of 
any  participant  is  determined  under  a 
funding  method  other  than  one 
described  in  paragraph  (i)(2)(iii)  of  this 
section,  the  plan  satisfies  the 
requirements  of  paragraph  (c)  of  this 
section,  applied  by  multiplying  the  %  of 
1  percent  factor  in  the  maximum  offset 
allowance  described  in  paragraph  (c)(5) 
of  this  section  by  .8. 

(iii)  In  the  case  of  a  target  benefit  plan 
described  in  paragraph  (i)(2)(i)  of  this 
section  under  which  the  allocations  of 
employer  contributions  to  the  accounts 
of  all  participants  are  determined  under 
a  funding  method  which  for  all  years 
does  not  exceed  the  allocations  under 
the  unit  credit  funding  method  (as 
determined  for  this  purpose  under  rules 
prescribed  by  the  Commissioner),  the 
plan  satisfies  the  requirements  of 
paragraph  (c)  of  this  section. 

(iv)  For  purposes  of  applying  this 
paragraph  (i)(2),  the  reductions 
described  in  paragraphs  (d)(2)  and  (e)  of 
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this  section  are  applicable  and  are 
applied  on  a  cumulative  basis. 

(3)  Plans  described  in  section 
411(b)(1)(F).  A  plan  described  in  section 
411(b)(1)(F)  satisfies  section  401(1)  for  a 
plan  year  only  if  the  plan  satisfies  the 
requirements  of  paragraph  (i)  (1)  cr  (2) 
of  this  section  for  the  plan  year. 

(4)  Example.  The  provisions  of  this 
paragraph  (i)  may  be  illustrated  by  the 
following  example.  In  the  example, 
assume  that  the  plan  contains  no 
provision  that  would  require  a  reduction 
in  the  %  of  1  percent  factor  in  the 
maximum  excess  allowance.  Assume 
also  that  all  participants  have  a  social 
security  retirement  age  of  65. 

Example.  Employer  X  maintains  a 
noncontributory  target  benefit  excess  plan. 
The  formula  for  determining  benefits  under 
the  plan  provides  a  targeted  normal 
retirement  benefit  of  1.25%  of  a  participant’s 
average  annual  compensation,  multiplied  by 
the  participant's  years  of  credited  service  for 
X,  plus  2%  of  the  participant's  average  annual 
compensation  in  excess  of  the  participant's 
covered  compensation,  multiplied  by  the 
participant's  years  of  credited  sendee  for  X. 
The  plan  provides  that  not  more  than  35 
years  of  credited  service  will  be  taken  into 
account  in  determining  benefits  under  the 
plan.  Contributions  under  the  plan  allocated 
to  participant's  accounts  to  fund  participants' 
targeted  normal  retirement  benefits  are  made 
in  accordance  with  the  individual  level 
premium  funding  method.  Accordingly,  for 
the  plan  year  the  excess  benefit  percentage  is 
2%  and  the  base  benefit  percentage  is  1.25%. 
Normal  retirement  age  under  the  plan  is  65. 
The  plan  formula  provides  a  targeted  benefit 
that  exceeds  the  maximum  excess  allowance 
for  the  plan  year  because  (i)  the  excess 
benefit  percentage  (2%)  for  the  plan  year 
exceeds  the  base  benefit  percentage  (1.25%) 
for  the  plan  year  by  more  than  the  maximum 
excess  allowance  described  in  paragraph 
(b)(6)  of  this  section),  applied  by  multiplying 
the  %  of  1  percent  factor  in  the  maximum 
excess  allowance  by  .8. 

(j)  Special  rules  for  plans  maintained 
by  railroad  employers — (1)  In  general. 
Section  401(1)(6)  provides  that,  in  the 
case  of  a  plan  maintained  by  a  railroad 
employer  that  covers  employees  who 
are  entitled  to  benefits  under  the 
Railroad  Retirement  Act  of  1974,  in 
determining  whether  such  a  plan 
satisfies  the  requirements  of  section 
401(1),  rules  similar  to  the  rules 
applicable  under  section  401(1)  shall 
apply  and  such  rules  shall  take  into 
account  the  employer-derived  portion  of 
tier  2  and  supplemental  annuity  benefits 
provided  under  the  railroad  retirement 
system.  In  general,  for  purposes  of 
determining  whether  a  defined  benefit 
plan  or  a  defined  contribution  plan 
maintained  by  a  railroad  employer, 
which  covers  employees  described  in 
the  preceeding  sentence,  satisfies  the 
requirements  of  section  401(1),  the 


employer-derived  portion  of  the 
employees’  tier  2  benefits  and 
supplementary  annuity  benefits 
provided  under  the  Railroad  Retirement 
Act  of  1974  are  treated  as  though  such 
benefits  were  provided  by  the  railroad 
employer  under  a  qualified  plan 
maintained  by  the  railroad  employer. 

(2)  Defined  benefit  offset  plans — (i)  In 
general.  A  defined  benefit  offset  plan 
satisfies  the  requirements  of  section 
401(1)  for  a  plan  year  only  if  the  plan 
satisfies  paragraph  (c)  of  this  section  for 
the  plan  year  without  regard  to  the 
offset  for  the  employer-derived  portion 
of  tier  2  and  supplementary  annuity 
benefits  provided  under  the  railroad 
retirement  system  and  only  if  the  offset 
for  the  employer-derived  portion  of  tier 
2  and  supplementary  annuity  benefits 
provided  under  the  railroad  retirement 
system  does  not  exceed  the  maximum 
tier  2  and  supplementary  annuity  offset 
allowance, 

(ii)  Maximum  tier  2  and 
supplementary  annuity  offset 
allowance.  For  purposes  of  paragraph 
(j)(2)(i)  of  this  section,  the  maximum  tier 
2  and  supplementary  annuity  offset 
allowance  for  a  plan  year  is  equal  to — 

(A)  With  respect  to  benefits 
attributable  to  any  year  of  credited 
service  for  the  railroad  employer,  .56% 
of  the  employee’s  railroad  retirement 
covered  compensation  for  the  plan  year; 
and 

(B)  With  respect  to  benefits 
attributable  to  the  participant’s  total 
years  of  credited  service  for  the  railroad 
employer,  the  offset  determined  under 
paragraph  (j)(2)(ii)(A)  of  this  section 
multiplied  by  the  participant’s  total 
years  of  credited  service  for  the  railroad 
employer. 

(3)  Defined  benefit  excess  plans,  (i)  A 
defined  benefit  excess  plan  satisfies  the 
requirements  of  section  401(1)  and 
paragraph  (b)  of  this  section  for  a  plan 
year  only  if  the  plan  satisfies  the 
requirements  of  paragraph  (j)(3)(ii)  or 

(iii)  of  this  section  for  the  plan  year. 

(ii)  (A)  A  plan  satisfies  the 
requirement  of  this  paragraph  (j)(3)(ii) 
for  a  plan  year  only  if  the  plan  specifies 
an  integration  level  that  does  not  exceed 
railroad  retirement  covered 
compensation  for  the  plan  year  and  only 
if  the  excess  benefit  percentage  under 
the  plan  exceeds  the  base  benefit 
percentage  by  an  amount  that  is  uniform 
for  all  participants  and  the  excess 
benefit  percentage  does  not  exceed  the 
lesser  of — 

(1)  With  respect  to  employer-derived 
benefits  provided  under  the  plan  with 
respect  to  any  year  of  credited  service 
for  the  railroad  employer,  the  lesser  of — 

(i)  Two  times  the  sum  of  .56%  and  the 
base  benefit  percentage,  or 


(ii)  .56%  plus  the  base  benefit 
percentage  plus  %  of  1  percent. 

(2)  With  respect  to  total  employer- 
derived  benefits  provided  under  the  plan 
for  all  years  of  credited  service  for  the 
railroad  employer,  the  limitation 
determined  under  paragraph 
(j)(3)(ii)(A)fJ/  multiplied  by  the 
participant’s  total  years  of  credited 
service  for  the  railroad  employer. 

(iii)  (A)  A  plan  satisfies  the 
requirement  of  this  paragraph  (j)(3)(iii) 
for  a  plan  year  only  if  the  plan  specifies 
two  integration  levels  for  each 
participant,  with  one  integration  level 
being  the  railroad  retirement  covered 
compensation  for  the  participant  and  the 
other  integration  level  being  the  social 
security  covered  compensation  for  the 
participant,  and  only  if  the  plan  satisfies 
the  requirements  of  paragraph  (j)(3)(iii) 
(B)  or  (C)  of  this  section. 

(B)  With  respect  to  a  participant 
whose  lower  integration  level  is  the 
participant's  social  security  covered 
compensation,  a  plan  satisfies  this 
requirement  only  if  the  excess  benefit 
percentage  exceeds  the  intermediate 
benefit  percentage  by  an  amount  that  is 
uniform  for  all  participants  and  the 
excess  benefit  percentage  does  not 
exceed  the  intermediate  benefit 
percentage  by  more  than  .56%  and  only 
if  the  intermediate  benefit  percentage 
exceeds  the  base  benefit  percentage  by 
an  amount  that  is  uniform  for  all 
participants  and  the  intermediate 
benefit  percentage  does  not  exceed  the 
base  benefit  percentage  by  more  than 
the  lesser  of  3/4  of  1  percent  or  the  base 
benefit  percentage. 

(C)  With  respect  to  a  participant 
whose  lower  integration  level  is  the 
participant’s  railroad  retirement  covered 
compensation,  a  plan  satisfies  this 
requirement  only  if  the  excess  benefit 
percentage  exceeds  the  base  benefit 
percentage  by  an  amount  that  is  uniform 
for  all  participants  and  the  excess 
benefit  percentage  does  not  exceed  the 
lesser  of — 

(1)  Two  times  the  sum  of  .56%  and  the 
base  benefit  percentage,  or 

(2)  The  sum  of  .56%  plus  the  base 
benefit  percentage  plus  3/4  of  1  percent, 
and  only  if  the  intermediate  benefit 
percentage  exceeds  the  base  benefit 
percentage  by  an  amount  that  is  uniform 
for  all  participants  and  the  intermediate 
benefit  percentage  does  not  exceed  the 
sum  of  .56%  plus  the  base  benefit 
percentage. 

(iv)  For  purposes  of  paragraph 
(j)(3)(iii)  of  this  section — 

(A)  The  base  benefit  percentage  for  a 
plan  year  is  the  percentage  of 
compensation  at  which  employer- 
derived  benefits  are  accrued  with 
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respect  to  compensation  of  participants 
at  or  below  the  lower  integration  level 
specified  in  the  plan  for  the  plan  year. 

(B)  The  intermediate  benefit 
percentage  for  a  plan  year  is  the 
percentage  of  compensation  at  which 
employer-derived  benefits  are  accrued 
with  respect  to  compensation  of 
participants  between  the  lower  and 
higher  integration  levels  specified  in  the 
plan  for  the  plan  year. 

(C)  The  excess  benefit  percentage  for 
a  plan  year  is  the  percentage  of 
compensation  at  which  employer- 
derived  benefits  are  accrued  with 
respect  to  compensation  of  participants 
above  the  higher  integration  level 
specified  in  the  plan  for  the  plan  year. 

(4)  Defined  contribution  plans,  (i)  A 
defined  contribution  plan  described  in 
paragraph  (j)(l)  of  this  section  satisfies 
the  requirements  of  section  401(1)  and 
§  1.401  (l}-2  for  a  plan  year  only  if  the 
plan  satisfies  the  requirement  of  this 
paragraph  (j)(4)(ii)  or  (iii)  of  this  section 
for  the  plan  year. 

(ii)  (A)  A  plan  satisfies  the 
requirement  of  this  paragraph  (j)(4)(ii) 
for  a  plan  year  only  if  the  plan  specifies 
an  integration  level  that  does  not  exceed 
the  railroad  retirement  taxable  wage 
base  in  effect  for  the  plan  year  and  only 
if  the  excess  contribution  percentage 
exceeds  the  base  contribution 
percentage  by  an  amount  that  is  uniform 
for  all  participants  and  the  excess 
contribution  percentage  does  not  exceed 
the  sum  of  11.4  percentage  points  and 
the  base  contribution  percentage. 

(iii)  (A)  A  plan  satisfies  the 
requirement  of  this  paragraph  (j)(4)(iii) 
for  a  year  only  if  the  plan  specifies  two 
integration  levels  for  each  participant, 
with  one  integration  level  being  the 
railroad  retirement  taxable  wage  base  in 
effect  for  the  plan  year  and  the  other 
integration  level  being  the  social 
security  taxable  wage  base  in  effect  for 
the  plan  year,  and  only  if  the  plan 
satisfies  the  requirements  of  paragraphs 

(j)(4}(iii)(B)fjy  and  (2)  of  this  section. 

(B)  (1)  A  plan  satisfies  this 
requirement  only  if  the  excess 
contribution  percentage  for  the  plan 
year  exceeds  the  base  contribution  by 
an  amount  that  is  uniform  for  all 
participants  and  the  excess  contribution 
percentage  does  not  exceed  the  sum  of 
11.4  percentage  points  and  the  base 
contribution  percentage. 

(2)  A  plan  satisfies  this  requirement 
only  if  the  intermediate  contribution 
percentage  for  the  plan  year  exceeds  the 
base  contribution  by  an  amount  that  is 
uniform  for  all  participants  and  the 
intermediate  contribution  percentage 
does  not  exceed  the  sum  of  5.7 
percentage  points  and  the  base 
contribution  percentage. 


(iv)  For  purposes  of  paragraph  (j)(4)(ii) 
of  this  section — 

(A)  The  base  contribution  percentage 
for  a  plan  year  is  the  percentage  of 
compensation  at  which  employer 
contributions  (and  forfeitures)  are 
allocated  to  participant's  accounts  for 
the  plan  year  with  respect  to 
compensation  at  or  below  the  railroad 
retirement  taxable  wage  base  in  effect 
for  the  plan  year. 

(B)  The  excess  contribution 
percentage  for  a  plan  year  is  the 
percentage  of  compensation  at  which 
employer  contributions  (and  forfeitures) 
are  allocated  to  participants’  accounts 
for  the  plan  year  with  respect  to 
compensation  above  the  railroad 
retirement  taxable  wage  base  in  effect 
for  the  plan  year. 

(v)  For  purposes  of  paragraph  (j)(4)(iii) 
of  this  section — 

(A)  The  base  contribution  percentage 
for  a  plan  year  is  the  percentage  of 
compensation  at  which  employer 
contributions  (and  forfeitures)  are 
allocated  to  participants’  accounts  for 
the  plan  year  with  respect  to 
compensation  at  or  below  the  railroad 
retirement  taxable  wage  in  effect  for  the 
plan  year. 

(B)  The  intermediate  contribution 
percentage  for  a  plan  year  is  the 
percentage  of  compensation  at  which 
employer  contributions  (and  forfeitures) 
are  allocated  to  participants’  accounts 
for  the  plan  year  with  respect  to 
compensation  between  the  railroad 
retirement  taxable  wage  base  in  effect 
for  the  plan  year  and  the  social  security 
taxable  wage  base  in  effect  for  the  plan 
year. 

(C)  The  excess  contribution 
percentage  for  a  plan  year  is  the 
percentage  of  compensation  at  which 
employer  contributions  (and  forfeitures) 
are  allocated  to  participants’  accounts 
for  the  plan  year  with  respect  to 
compensation  above  the  social  security 
taxable  wage  base  in  effect  for  the  plan 
year. 

(5)  Additional  rules.  For  purposes  of 
paragraph  (j)  of  this  section — 

(i)  The  %  of  1  percent  factor  and  the 
.56  factor  in  the  maximum  excess 
allowance  and  in  the  maximium  excess 
allowance  and  in  the  maximum  offset 
allowance  are  subject  to  the  reductions 
prescribed  in  paragraphs  (d)  and  (e)  of 
this  section,  and 

(ii)  The  %  of  1  percent  factor  in  the 
maximum  offset  allowance  is  further 
reduced,  as  prescribed  by  the 
Commissioner,  with  respect  to 
participants  with  more  than  35  years  of 
credited  service  for  a  railroad  employer. 

(k)  Additional  rules.  The 
Commissioner  may,  in  revenue  rulings, 
notices  or  other  documents  of  general 


applicability,  prescribe  such  additional 
rules  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
this  section,  including  updated  tables 
under  paragraphs  (d)  and  (e)  of  this 
section  providing  for  certain  reductions 
in  the  %  of  1  percent  factor  in  the 
maximum  excess  allowance  and  in  the 
maximum  offset  allowance,  and 
paragraph  (g)  of  this  section  providing 
for  factors  for  determining  the  portion  of 
an  employee’s  benefit  attributable  to 
employee  contributions,  additional  rules 
under  paragraph  (d)  of  this  section  with 
respect  to  whether  flat  dollar  integration 
levels  (in  the  case  of  excess  plans)  and 
flat  dollar  limits  on  final  average 
compensation  (in  the  case  of  offset 
plans)  are  permitted  under  section 
401(1),  and  additional  rules  under 
paragraph  (g)(2)  of  this  section  with 
respect  to  whether  a  uniform  factor  may 
be  used  with  respect  to  all  participants 
for  purposes  of  determining  the  portion 
of  the  employee’s  benefit  attributable  to 
employee  contributions. 

(1)  Effective  dates  and  transition 
rules— { 1)  In  general.  Except  as 
otherwise  provided  in  paragraph  (1)(2)  of 
this  section,  section  401(A)(5)(C)  and  (D) 
is  effective  for  plan  years  beginning 
after  December  31, 1988,  and  section 
401(1)  is  effective  with  respect  to  plan 
years,  and  benefits  attributable  to  plan 
years,  beginning  after  December  31, 

1988.  The  preceding  sentence  is 
applicable  to  a  plan  without  regard  to 
whether  the  plan  was  in  existence  as  of 
a  particular  date.  A  defined  benefit 
excess  plan  or  offset  plan  satisfies 
section  401(1)  with  respect  to  plan  years, 
and  benefits  attributable  to  plan  years, 
beginning  after  December  31, 1988,  by 
satisfying  the  requirements  of  either 
paragraph  (1)(2),  (3)  or  (4)  of  this  section. 
A  defined  benefit  plan  under  any 
participant  had  an  accrued  benefit  as  of 
the  close  of  the  last  plan  year  beginning 
before  January  1, 1989  must  satisfy 
section  401(1)  with  respect  to  plan  years, 
and  benefits  attributable  to  plan  years, 
beginning  after  December  31, 1988,  by 
satisfying  the  requirements  of  paragraph 
(1)(2),  (3)  or  (4)  of  this  section  and  the 
method  of  satisfying  section  401(1)  must 
apply  to  all  plan  participants  who  have 
at  least  one  hour  of  service  in  a  plan 
year  to  which  section  401(1)  applies. 
Accordingly,  a  plan  may  not,  for 
example,  satisfy  only  paragraph  (1)(2)  of 
this  section  for  certain  participants  who 
have  at  least  one  hour  of  service  for  the 
employer  in  a  plan  year  to  which  section 
401(1)  applies  and  satisfy  only  paragraph 
(1)(3)  of  this  section  for  other 
participants  who  have  at  least  one  hour 
of  service  in  a  plan  year  for  which 
section  401(1)  applies.  In  the  case  of  an 
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employer  that  maintains  more  than  one 
plan,  each  plan  may  satisfy  section 
401(1)  by  satisfying  the  requirements  of 
either  paragraph  (1)(2),  (3)  or  (4)  of  this 
section  without  regard  to  how  any  other 
plan  maintained  by  the  employer 
satisfies  section  401(1).  However,  with 
respect  to  any  combination  of  plans 
maintained  as  a  single  plan  for  purposes 
of  satisfying  the  requirements  of  section 
410(b)  (relating  to  minimum  coverage 
requirements),  such  plans  are  treated  as 
a  single  plan  for  purposes  of  this 
paragraph  (1)(1).  Furthermore,  if  the 
employer  maintains  (or  has  maintained) 
more  than  one  plan  integrated  with 
social  security  benefits  and  any 
employee  is  or  may  become  eligible  to 
participate  in  two  or  more  of  such  plans, 
then  such  plans  are  treated  as  a  single 
plan  for  purposes  of  this  paragraph  (1). 
See  §  1.401(l)-4  for  rules  relating  to 
combining  and  aggregating  plans. 

(2)  Total  benefits  satisfy  new  rules.  A 
plan  satisfies  the  requirements  of  this 
paragraph  (1)(2)  only  if  the  employer- 
derived  benefit  under  the  plan 
attributable  to  the  participant's  total 
years  of  service  (i.e.,  years  of  service 
before  and  after  the  effective  date  of 
section  401(11)  for  the  employer  satisfies 
section  401(1)  and  the  regulations 
thereunder  for  all  plan  years  beginning 
after  December  31, 1988,  and  only  if 
each  participant  has,  in  all  such  plan 
years,  an  accrued  benefit  equal  to  the 
greater  of  the  participant’s  accrued 
benefit,  determined  under  the  plan  as  of 
the  close  of  the  last  plan  year  beginning 
before  January  1, 1989,  as  if  the 
participant  terminated  employment  with 
the  employer,  or  the  participant’s 
accrued  benefit  determined  under  the 
plan’s  new  formula  based  upon  the 
participant's  total  years  of  credited 
service  for  the  employer. 

(3)  Post  effective  date  benefits  or 
offset  satisfy  reduced  (on  a  years  basis ) 
maximum  cumulative  disparity  limits — 

(i)  In  general.  A  plan  satisfies  the 
requirements  of  this  paragraph  (1)(3) 
only  if — 

(A)  The  plan  specifies  that  section 
401(1)  and  the  regulations  thereunder 
apply  only  to  benefits  that  accrue  in 
plan  years  beginning  after  December  31, 
1988,  and  do  not  apply  to  the 
participant's  accrued  benefit  under  the 
plan,  determined  as  of  the  close  of  the 
last  plan  year  beginning  before  January 
1, 1989  (the  current  accrued  benefit)  and 
determined  as  if  the  participants 
terminated  from  employment  with  the 
employer  on  that  determination  date, 

(B)  Each  participant's  accrued  benefit 
under  the  plan  equals  the  sum  of — 

(1)  The  participant’s  accrued  benefit, 
determined  under  the  plan  as  of  the 
close  of  the  last  plan  year  beginning 


before  January  1, 1989,  as  if  the 
participant  terminated  employment  with 
the  employer,  and 

(2)  The  participant’s  accrued  benefit 
with  respect  to  years  of  credited  service 
for  plan  years  beginning  after  December 
31, 1988,  and  the  accrued  benefit  for 
such  plan  years  satisfies  section  401(1) 
and  §  1.401(I)-2  or  §  1.401(1)— 3,  taking 
into  account  §  1.401(1)— 4,  and 

(C)  The  plan  satisfies  the 
requirements  of  paragraph  (1)(3)  (ii)  or 
(iii)  of  this  section. 

(ii)  Excess  plans.  With  respect  to 
benefits  accrued  on  behalf  of  a 
participant  in  a  defined  benefit  excess 
plan  for  plan  years  beginning  after 
December  31, 1988,  the  cumulative 
percentage  limitation  of  the  maximum 
excess  allowance  of  paragraph  (b)(6)  of 
this  section  applicable  to  the  participant 
shall  be  reduced  to  the  percentage  equal 
to  the  product  of  .75%  multiplied  by  the 
number  equal  to  35  minus  the  number  of 
years  of  credited  service  completed  by 
the  participant  as  of  the  close  of  the  last 
plan  year  beginning  before  January  1, 
1989. 

(iii)  Offset  plans.  With  respect  to  the 
offset  accrued  on  behalf  of  a  participant 
in  a  defined  benefit  offset  plan  for  plan 
years  beginning  after  December  31, 1988, 
the  cumulative  percentage  limitation  of 
the  maximum  offset  allowance  of 
paragraph  (c)(5)  of  this  section 
applicable  to  the  participant  shall  be 
reduced  to  a  percentage  equal  to  the 
product  of  .75%  multiplied  by  (35  minus 
the  number  of  years  of  credited  service 
completed  by  the  participant  as  of  the 
close  of  the  last  plan  year  beginning 
before  January  1, 1989). 

(4)  Greater  of  other  determinations.  A 
plan  satisfies  this  paragraph  (1){4)  only  if 
the  plan  specifies  that  each  participant 
in  the  plan  will  receive,  upon  attaining 
normal  retirement  age  or  separating 
from  the  service  of  the  employer,  a 
benefit  equal  to  the  higher  of  the 
benefits  determined  for  the  participant, 
as  of  such  date,  under  paragraphs  (1),  (2), 
and  (3)  of  this  section. 

(5)  Collectively  bargained  plans,  (i)  In 
the  case  of  a  plan  maintained  pursuant 
to  1  or  more  collective  bargaining 
agreements  between  employee 
representatives  and  1  or  more  employers 
ratified  before  March  1, 1986,  sections 
401(a)(5)  and  401(1)  are  applicable  for 
plan  years  beginning  on  or  after  the  later 
of — 

(A)  January  1, 1989,  or 

(B)  The  date  on  which  the  last  of  such 
collective  bargaining  agreements 
terminates  (determined  without  regard 
to  any  extension  of  any  such  agreement 
occurring  on  or  after  March  1, 1986). 
However,  notwithstanding  the  preceding 
sentence,  sections  401(a)(5)  and  401(1) 


shall  be  applicable  to  plans  described  in 
this  paragraph  (l)(5)(i)  no  later  than  the 
first  plan  year  beginning  after  January  1, 
1991. 

(ii)  For  purposes  of  paragraph  (l)(5)(i) 
of  this  section,  the  rules  of  paragraph  (1) 
of  this  section  shall  apply  to  a  plan 
described  in  paragraph  (l)(5)(i)  of  this 
section,  except  that  in  applying  such 
rules  the  effective  date  determined 
under  paragraph  (l)(5)(i)  of  this  section 
shall  be  substituted  for  the  effective 
date  determined  under  paragraph  (1)(1) 
of  this  section  and  the  determination 
date  with  respect  to  the  plan  shall  be  the 
close  of  the  last  plan  year  beginning 
before  the  effective  date  applicable  to  * 
the  plan. 

(iii)  Notwithstanding  paragraph 
(l)(5)(ii)  of  this  section,  a  change  made 
after  October  22, 1986,  in  the  terms  or 
conditions  of  a  collectively  bargained 
plan,  pursuant  to  a  collective  bargaining 
agreement  ratified  before  March  1, 1986, 
shall  not  be  treated  as  a  change  in  the 
terms  and  conditions  of  the  plan. 

(6)  Examples.  The  provisions  of  this 
paragraph  (1)  may  be  illustrated  by  the 
following  examples.  In  each  example, 
assume  that  the  plan  contains  no  feature 
that  would  require  a  reduction  under 
Revenue  Ruling  71^46  (1971-2  C.B.  187) 
in  the  37x/2  percent  (of  compensation  in 
excess  of  covered  compensation)  total 
maximum  disparity  applicable  to 
defined  benefit  flat  benefit  excess  plans; 
the  1  percent  (of  compensation  in  excess 
of  covered  compensation)  annual 
maximum  disparity  applicable  to 
defined  benefit  unit  benefit  plans  under 
which  benefits  are  based  on  average 
annual  compensation;  or  in  the  83x/3 
percent  (of  the  primary  insurance 
amount)  maximum  offset  applicable  to 
benefits  provided  under  defined  benefit 
offset  plans.  In  each  example,  assume 
also  that  the  participant’s  covered 
compensation  and  final  average 
compensation  remain  the  same  from 
December  31, 1988,  to  the  subsequent 
determination  dates  and  that  all 
participants  have  a  social  security 
retirement  age  of  65. 

Example  (1).  (a)  Employer  X  maintains  a 
noncontributory  defined  benefit  plan  that  is 
integrated  with  benefits  provided  by  social 
security.  The  plan  uses  the  calendar  year  as 
its  plan  year  and  provides  that  a  participant's 
normal  retirement  age  is  65.  Under  the  benefit 
formula  contained  in  the  plan,  a  participant 
who  has  at  least  15  years  of  credited  service 
for  X  at  normal  retirement  age  is  entitled  to 
receive  a  benefit  equal  to  the  sum  of  (i)  20% 
of  the  participant’s  average  annual 
compensation  and  (ii)  37Vi%  of  the 
participant's  average  annual  compensation  in 
excess  of  the  participant’s  covered 
compensation.  The  plan  provides  that  the 
3714%  excess  benefit  percentage  is  reduced 
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by  2  Vi  percentage  points  for  each  year  of 
credited  service  less  than  15  years  the 
participant  has  at  normal  retirement  age.  The 
plan  uses  the  fractional  rule  for  purposes  of 
determining  a  participant’s  accrued  benefit. 

(b)  X  elects  to  utilize  the  transitional  rule 
described  in  paragraph  (1)(2)  of  this  section. 
Accordingly,  during  the  1989  plan  year  X 
amends  the  plan,  effective  for  all  years  of 
credited  service,  to  provide  that  each 
participant  is  entitled  to  receive  a  benefit 
equal  to  the  sum  of  (i)  .75%  of  the 
participant’s  average  annual  compensation 
up  to  the  participant's  covered  compensation, 
multiplied  by  the  participant’s  total  years  of 
credited  service  (not  in  excess  of  35)  for  X 
and  (ii)  1.5%  of  the  participant’s  average 
annual  compensation  in  excess  of  the 
participant’s  covered  compensation, 
multiplied  by  the  participant's  total  years  of 
credited  service  (not  in  excess  of  35)  for  X. 
Assume  that,  as  of  December  31, 1988, 
Participant  A  (who  is  age  50)  has  20  years  of 
credited  service  for  X;  has  average  annual 
compensation  of  $36,000;  and  has  covered 
compensation  of  $31,200.  Accordingly,  as  of 
December  31, 1988,  A's  accrued  benefit  under 
the  plan  is  $5,143  ((20%  X  $36,000)  + 

(37 Vix $4,800)  x  20/35)).  With  respect  to  the 
transition  rule  set  forth  in  paragraph  (1)(2)  of 
this  section,  under  the  amended  plan  formula 
(which  is  effective  for  A's  total  credited 
service  for  X),  A’s  accrued  benefit  as  of 
December  31, 1990  (A  then  having  22  years  of 
credited  service)  is  $6,732  ((.75%  X  22  years 
X  $31,200)  +  (1.5%  X  22  years  X  $4,800)). 
Accordingly,  under  the  transition  rule  set 
forth  in  paragraph  (1)(2)  of  this  section,  if  A 
separates  from  the  service  of  X  on  December 

31, 1990,  the  plan  is  required  to  provide  A 
with  an  accrued  normal  retirement  benefit  of 
$6,732  (the  greater  of  $5,143  or  $6,732). 

(c)  With  respect  to  the  transition  rule  set 
forth  in  paragraph  (1)(3)  of  this  section, 
because  A  had  20  years  of  credited  service 
for  X  as  of  December  31, 1988,  the  cumulative 
percentage  limitation  of  the  maximum  excess 
allowance  applicable  to  A  for  plan  years 
beginning  on  January  1, 1989  and  thereafter  is 
reduced  to  11.25%  (.75%X15  (35  minus  20) 
years). 

Example  (2).  (a)  Assume  the  same  facts  as 
in  Example  (1),  except  that  the  benefit 
formula  contained  in  the  plan  provides  that  a 
participant  who  has  15  years  of  credited 
service  for  X  at  normal  retirement  age  is 
entitled  to  receive  a  benefit  equal  to  the  sum 
of  (i)  20%  of  the  participant’s  average  annual 
compensation  and  (ii)  25%  of  the  participant’s 
average  annual  compensation  in  excess  of 
the  participant’s  covered  compensation. 

(b)  Accordingly,  as  of  December  31, 1988, 
A’s  accrued  benefit  under  the  plan  is  $4,800 
((20%  X  $36,000)  +  (25%  X  $4,800  X  20/35)). 
With  respect  to  the  transitional  rule  set  forth 
in  paragraph  (1)(2)  of  this  section,  under  the 
amended  plan  benefit  formula  (which  is 
effective  for  A’s  total  credited  service  for  X), 
A’s  accrued  benefit  under  the  plan  as  of 
December  31, 1990  (A  then  having  22  years  of 
credited  service)  is  $6,699  ((.75%  X  22  years 
X  $31,000)  +  (1.5%  X  22  years  X  $4,800)). 
Accordingly,  under  the  transitional  rule 
described  in  paragraph  (1)(2)  of  this  section,  if 
A  separates  from  the  service  of  X  on 
December  31, 1990,  the  plan  is  required  to 


provide  A  with  an  accrued  normal  retirement 
benefit  of  $6,699  (the  greater  of  $6,699  and 
$4,800). 

(c)  Under  the  transtition  rule  set  forth  in 
paragraph  (1)(3)  of  this  section,  because  A 
had  20  years  of  credited  service  for  X  as  of 
December  31, 1988,  the  cumulative  percentage 
limitation  of  the  maximum  excess  allowance 
otherwise  applicable  to  A  for  plan  years 
beginning  on  January  1, 1989,  and  thereafter 
is  reduced  to  11.25%  (.75%  X  15  (35  minus  20) 
years). 

Example  (3).  (a)  Employer  Y  maintains  a 
noncontributory  defined  benefit  plan  that  is 
integrated  with  benefits  provided  by  social 
security.  The  plan  uses  the  calendar  year  as 
its  plan  year  and  provides  that  a  participant's 
normal  retirement  age  is  85.  Under  the  benefit 
formula  contained  in  the  plan,  a  participant  is 
entitled  to  receive  a  benefit  equal  to  the  sum 
of  (i)  1%  of  the  participant’s  average  annual 
compensation,  multiplied  by  the  participant's 
years  of  credited  service  for  Y  and  (ii)  .5%  of 
the  participant’s  average  annual 
compensation  in  excess  of  the  participant's 
covered  compensation,  multiplied  by  the 
participant’s  years  of  credited  service  for  Y. 
The  plan  uses  the  133  %%  rule  for  purposes  of 
determining  a  participant’s  accrued  benefit. 
Assume  that,  as  of  December  31, 1988, 
Participant  B  (age  50)  has  10  years  of  credited 
service  for  Y;  has  average  annual 
compensation  of  $38,000,  and  has  covered 
compensation  of  $30,000.  Accordingly,  as  of 
December  31, 1988,  B’s  accrued  benefit  under 
the  plan  is  $4,200  ((1%  X  10  years  X  $38,000) 

+  (.5%  X  10  years  X  $8,000)). 

(b)  Y  elects  to  utilize  the  transitional  rule 
set  forth  in  paragraph  (1)(2)  of  this  section. 
Accordingly,  Y  amends  the  plan,  effective  for 
all  years  of  credited  service,  to  provide  that 
each  participant  will  receive  a  benefit  equal 
to  the  sum  of  (i)  .75%  of  the  participant's 
average  annual  compensation  up  to  the 
participant's  covered  compensation, 
multiplied  by  the  participant's  total  years  of 
credited  service  (not  in  excess  of  35)  for  Y 
and  (ii)  1.5%  of  the  participant’s  average 
annual  compensation  in  excess  of  the 
participants  covered  compensation, 
multiplied  by  the  participant's  years  of 
credited  service  (not  in  excess  of  35)  for  Y. 
With  respect  to  the  transition  rule  set  forth  in 
paragraph  (1)(2)  of  this  section,  under  the 
amended  plan  benefit  formula  (which  is 
effective  for  B’s  total  credited  service  for  Y), 
B's  accrued  benefit  under  the  plan  as  of 
December  31, 1990  (B  then  having  12  years  of 
credited  service)  is  $4,140  ((.75%  X  12  years 
X  $30,000)  +  (1.5%  X  12  years  X  $8,000)). 
Accordingly,  under  the  transitional  rule  set 
forth  in  paragraph  (1)(2)  of  this  section,  if  B 
separates  from  the  service  of  Y  on  December 

31, 1990,  the  plan  is  required  to  provide  B 
with  an  accrued  normal  retirement  benefit  of 
$4,200  (the  greater  of  $4,200  and  $4,140). 

(c)  Under  the  transaction  rule  set  forth  in 
paragraph  (1)(3)  of  this  section,  because  B  had 
10  years  of  credited  service  for  Y  as  of 
December  31, 1988,  the  cumulative  percentage 
limitation  of  the  maximum  excess  allowance 
applicable  to  B  for  plan  years  beginning 
January  1, 1989  and  thereafter  is  reduced  to 
18.75%  (.75%  X  25  (35  minus  10)  years). 

Example  (4).  (a)  Employer  Z  maintains  a 
noncontributory  defined  benefit  plan  that  is 


integrated  with  benefits  provided  by  social 
security.  The  plan  uses  the  calendar  year  as 
its  plan  year.  The  formula  for  determining 
benefits  under  the  plan  provides  a  benefit 
equal  to  50%  of  the  participant’s  average 
annual  compensation,  reduced  or  offset  by 
50%  of  the  primary  insurance  amount  payable 
to  the  participant  under  social  security. 

(b)  Z  elects  to  utilize  the  transitional  rule 
set  forth  in  paragraph  (1)(2)  of  this  section. 
Accordingly,  Z  amends  the  plan,  effective  for 
all  years  of  credited  service  completed  by  a 
participant,  to  provide  that  the  offset  to  each 
participant's  benefit  under  the  plan  wil  be  % 
of  1%  of  the  participant’s  final  average  comp¬ 
ensation  up  to  covered  compensation, 
multiplied  by  the  participant’s  total  years  of 
credited  service  (not  in  excess  of  35)  for  Z. 
Assume  that,  as  of  December  31, 1988, 
Participant  C  (who  is  age  45)  has  15  years  of 
credited  service  for  Z;  has  final  average 
compensation  (up  to  covered  compensation) 
of  $24,000;  and  has  an  annual  primary 
insurance  amount,  estimated  as  of  December 
31, 1988,  of  $5,000.  Accordingly,  as  of 
December  31, 1988,  C’s  accrued  benefit  under 
the  plan  is  $9,500  ($12,000  (50%  X 
$24,000)  -$2,500  (50%  X  $5,000)).  Under  the 
amended  plan  offset  formula  (which  is 
effective  for  C’s  total  credited  service  for  Z), 
C’s  accrued  benefit  under  the  plan  as  of 
December  31, 1990  (C  then  having  17  years  of 
credited  service)  is  $8,940  (($12,000  (50%  X 
$24,000)  -  $3,060  (.75%  X  years  X  $24,000)). 
Accordingly,  under  the  transition  rule  set 
forth  in  paragraph  (1)(2)  of  this  section,  if  C 
separates  from  the  service  of  Z  on  December 

31, 1990,  the  plan  is  required  to  provide  C 
with  an  accrued  normal  retirement  benefit  of 
$9,500  (the  greater  of  $9,500  or  $8,940). 

(c)  Under  the  transition  rule  set  forth  in 
paragraph  (1)(3)  of  this  section,  because  C 
had  15  years  of  credited  service  for  Z  as  of 
December  31, 1988,  the  cumulative  percentage 
limitation  of  the  maximum  offset  allowance 
applicable  to  C  for  plan  years  beginning 
January  1, 1989  and  thereafter  is  15%  (.75%  X 
20  years)  of  C's  final  average  compensation 
up  to  C’ s  covered  compensation. 

§  1.401(l)-4  Combining  and  aggregating 
plans. 

(a)  Overall  permitted  disparity — (1)  In 
general.  In  any  case  in  which  an 
employee  participates  or  has 
participated  in  more  than  one  qualified 
plan  maintained  by  the  employer,  in 
order  for  the  requirements  of  section 
401(1)  and  §§  1.401(1)-1  through  3  to  be 
satisfied  for  a  plan  year,  the  sum  of  the 
defined  benefit  excess  plan  integration 
fraction  (as  defined  in  paragraph  (a)(2) 
of  this  section),  the  defined  benefit 
offset  plan  integration  fraction  (as 
defined  in  paragraph  (a)(3)  of  this 
section)  and  the  defined  contribution 
plan  integration  fraction  (as  defined  in 
paragraph  (a)(4)  of  this  section)  may  not 
exceed  1  for  the  plan  year  with  respect 
to  any  employee.  See  paragraph  (c)  of 
this  section  for  rules  relating  to  the 
aggregation  of  plans  maintained  by 
affiliated  employers. 
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(2)  Defined  benefit  excess  plan 
integration  fraction.  For  a  plan  year,  the 
defined  benefit  excess  plan  integration 
fraction  applicable  to  a  participant  in  a 
defined  benefit  excess  plan  is  a 
fraction — 

(i)  The  numerator  of  which  is  the 
maximum  excess  allowance  (or  portion 
thereof)  under  §  1.401(1)— 3(b)(6))  that  has 
been  utilized  under  the  plan  with 
respect  to  the  participant’s  benefit  for  all 
years  of  the  participant’s  credited 
service  as  of  the  close  of  the  plan  year, 
and 

(ii)  The  denominator  of  which  is  the 
maximum  excess  allowance  under 

§  1.401  (1)— 3(b)(6)  applicable  to  the 
participant’s  benefit  for  the  participant’s 
total  years  of  credited  service  as  of  the 
participant's  normal  retirement  age. 

(3)  Defined  benefit  offset  plan 
integration  fraction.  For  a  plan  year,  the 
defined  benefit  offset  plan  integration 
fraction  applicable  to  a  participant  in  a 
defined  benefit  offset  plan  is  a 
fraction — 

(i)  The  numerator  of  which  is  the 
accrued  offset  or  offset  rate  under  the 
plan  that  has  been  applied  to  the 
participant’s  benefit  for  all  years  of 
credited  service  as  of  the  close  of  the 
plan  year,  and 

(ii)  The  denominator  of  which  is  the 
maximum  offset  allowance  under 

§  1.401(1)— 3(c)(5)  applicable  to  the 
participant’s  benefit  for  the  participant’s 
total  years  of  credited  service  as  of  the 
participant’s  normal  retirement  age. 

(4)  Defined  contribution  plan 
integration  fraction.  For  a  plan  year,  the 
defined  contribution  plan  integration 
fraction  applicable  to  a  participant  in  a 
defined  contribution  plan  is  a  fraction — 

(i)  The  numerator  of  which  is  the  sum 
of  the  maximum  excess  allowance  (or 
portion  thereof)  under  §  1.401(1)— 2(b)(5)) 
that  has  been  utilized  under  the  plan 
with  respect  to  each  year  of  the 
participant's  credited  service  as  of  the 
close  of  the  plan  year,  and 

(ii)  The  denominator  of  which  is  the 
sum  of  the  maximum  excess  allowance 
under  §  1.401(l)-2(b)(5)  applicable  to  the 
participant  for  each  year  of  the 
participant’s  total  years  of  credited 
service  at  the  participant’s  normal 
retirement  age. 

(5)  Assumptions.  In  calculating  each 
of  the  fractions  described  in  paragraph 

(a)(2),  (3)  or  (4)  of  this  section  for  a  plan 
year,  it  shall  be  assumed  that  plan 
provisions  in  effect  for  the  plan  year 
remain  the  same  for  all  future  plan  years 
and  that  a  participant's  compensation 
remains  the  same  for  all  future  plan 
years. 

(b)  Combining  plans.  For  purposes  of 
applying  the  permitted  disparity 
limitations  of  section  401(1)  and 


§  §  1.401(1) — 1  through  1.401(1)— 4 
applicable  to  a  participant  for  a  plan 
year — 

(1)  All  defined  benefit  excess  plans 
maintained  (or  ever  maintained)  by  the 
employer  are  treated  as  a  single  defined 
benefit  excess  plan  subject  to  one 
defined  benefit  maximum  excess 
allowance  under  §  1.401(l)-3(b)(6). 

(2)  All  defined  benefit  offset  plans 
maintained  (or  ever  maintained)  by  the 
employer  are  treated  as  a  single  defined 
benefit  offset  plan  subject  to  one 
defined  benefit  maximum  offset 
allowance  under  §  1.401  (1)— 3(c)(5). 

(3)  All  defined  contribution  excess 
plans  maintained  (or  ever  maintained) 
by  the  employer  are  treated  as  a  single 
defined  contribution  excess  plan  subject 
to  one  defined  contribution  maximum 
excess  allowance  under  §  1.401(1)- 
2(b)(5). 

(c)  Affiliated  employers — (1)  In 
general.  For  purposes  of  this  section, 
any  defined  benefit  plan  or  defined 
contribution  plan  maintained  (or  ever 
maintained)  by  any  member  of  a  group 
of  affiliated  employers  is  considered  to 
be  maintained  by  all  members  of  such 
affiliated  group. 

(2)  Definition.  For  purposes  of 
paragraph  (c)(1)  of  this  section,  a  group 
of  affiliated  employers  is — 

(i)  A  controlled  group  of  corporations 
(within  the  meaning  of  section  414(b) 
and  the  regulations  thereunder); 

(ii)  Any  trade  or  business  (whether  or 
not  incorporated)  under  common  control 
(within  the  meaning  of  section  414(c) 
and  the  regulations  thereunder); 

(iii)  An  affiliated  service  group  (within 
the  meaning  of  section  414(m)  and  the 
regulations  thereunder),  and 

(iv)  Any  group  of  employers  involved 
in  an  arrangement  described  in  section 
414(o)  and  the  regulations  thereunder. 

(d)  Additional  rules.  The 
Commissioner  may  prescribe  such 
additional  rules  under  this  section  as  the 
Commissioner  considers  appropriate. 
Such  additional  rules  may  include 
(without  being  limited  to)  rules  for 
computing  the  fractions  described  in 
paragraph  (a)  of  this  section  with 
respect  to  benefits  and  contributions 
provided  by,  or  made  to,  terminated 
plans  and  rules  for  determining  such 
fractions  with  respect  to  benefits  and 
contributions  attributable  to  service 
before  the  effective  date  of  section  401(1) 
and  the  regulations  thereunder.  Such 
additional  rules  may  also  include 
(without  being  limited  to)  rules  for 
determining  which  plan  or  plans  shall  be 
deemed  not  to  satisfy  the  applicable 
provisions  of  §§  1.401(1)-1  through 
1.401(1}— 3  in  the  event  paragraph  (a)  of 


this  section  is  not  satisfied  for  a  plan 
year. 

Lawrence  B.  Gibbs, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  88-26071  Filed  11-14-88;  8:45  am) 
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26  CFR  Part  1 

[INTL-942-86] 

Income  Taxes;  Subsidies  by  Foreign 
Governments  Through  Taxing 
Systems 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  provides 
proposed  Income  Tax  Regulations 
relating  to  denial  of  foreign  tax  credits 
for  subsidies  provided  by  foreign 
governments  through  the  use  of  taxing 
systems.  These  regulations  are  proposed 
to  implement  the  Tax  Reform  Act  of 
1986. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  before  January  17, 1989.  These 
rules  would  apply  to  amounts  paid  or 
accrued  in  taxable  years  beginning  after 
December  31, 1986. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to 
Commissioner  of  Internal  Revenue, 
Attention:  CC:  CORP:T:R  (INTL-942-86). 
Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  E.  Murphy  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW„  Washington, 
DC  20224  (Attn:  CC:COR:T:R). 

Telephone  (202)  566-3160,  (not  a  toll-fee 
call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  section  901(i)  of  the  Internal 
Revenue  Code  of  1986,  as  added  by 
section  1204  of  the  Tax  Reform  Act  of 
1986  (100  Stat.  2085,  2532,  Pub.  L.  99- 
514).  The  regulations  are  proposed  to  be 
issued  under  the  authority  contained  in 
section  7805(a). 

Discussion 

Section  901(i)  was  added  to  the  Code 
to  deny  foreign  tax  credits  where  the 
amount  paid  or  accrued  (and  designated 
as  a  “tax"  by  the  foreign  government)  is 
used  to  provide  a  subsidy.  The  proposed 
regulations  would  clarify  the 
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circumstances  under  which  the  foreign 
tax  credit  is  denied  for  such  amounts. 

Under  the  proposed  regulations,  the 
amount  of  the  tax  would  be  treated  as  a 
subsidy  and  not  as  an  amount  of  tax 
paid  or  accrued  if  the  amount  is  used, 
directly  or  indirectly,  by  the  foreign 
country  imposing  the  tax  to  provide  a 
subsidy  to  the  taxpayer,  to  a  related 
person  (within  the  meaning  of  section 
482),  to  any  party  to  the  transaction,  or 
to  any  party  to  a  related  transaction. 

The  subsidy  may  be  provided  by  any 
means  but  must  be  determined,  directly 
or  indirectly,  by  reference  to  the  amount 
of  the  tax,  or  to  the  base  used  to 
compute  the  amount  of  the  tax. 

The  proposed  regulations  state  that 
the  method  of  providing  a  subsidy  may 
include,  but  is  not  limited  to,  a  rebate,  a 
refund,  a  credit,  a  deduction,  a  payment, 
a  discharge  of  an  obligation,  or  any 
other  method.  The  term  “subsidy"  is 
defined  to  include  any  benefit  conferred, 
directly  or  indirectly,  by  a  foreign 
country.  Examples  are  provided  that 
describe  specific  circumstances  which 
give  rise  to  a  subsidy  as  contemplated 
by  the  regulations. 

Under  the  proposed  regulations,  the 
use  of  an  official  exchange  rate  under 
certain  circumstances  would  not  be  a 
subsidy  determined,  directly  or 
indirectly,  by  reference  to  the  amount  of 
the  tax,  or  to  the  base  used  to  compute 
the  amount  of  tax.  Rev.  Rul.  84-143, 
1984-2,  C.B.  127,  held  that  the  use  of  the 
official  exchange  rate  of  the  Mexican 
Exchange  Control  Decree,  effective 
December  20, 1982,  is  not  a  subsidy 
under  prior  law.  The  official  exchange 
rate  rule  in  the  proposed  regulations 
adopts  the  holding  of  Rev.  Rul.  84-143. 
The  fact  pattern  of  Rev.  Rul.  84-143  is 
addressed  in  example  (3). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations  as  final,  consideration  will 
be  given  to  any  written  comments  that 
are  submitted  (preferably  nine  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 


rulemaking  that  solicits  public  comment, 
it  has  been  determined  that  the 
proposed  regulations  are  interpretative 
and  that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  Ch.  6)  and  a  Regulatory 
Flexibility  Analysis  has  not  been 
prepared. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Charles  P.  Besecky  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  othe- 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations  on  matters 
of  substance  and  style. 

List  of  Subjects  in  26  CFR  1.861  through 
1.997-1 

Income  taxes,  Aliens,  Exports,  DISC, 
Foreign  Investment  in  U.S.,  Foreign  tax 
credit,  FSC,  Sources  of  income.  United 
States  investments  abroad. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  Part  1  are  as 
follows: 

PART  1  —  [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *  *  * 

Par.  2.  Section  1.901— 2(e)(3)  is  revised 
to  read  as  follows: 

§  1.901-2  Income,  war  profits,  or  excess 
profits  tax  paid  or  accrued. 
***** 

(e)  Amount  of  income  tax  that  is 
creditable. 

***** 

(3)  Subsidies — (i)  General  Rule.  An 
amount  of  foreign  income  tax  is  not  an 
amount  of  income  tax  paid  or  accrued 
by  a  taxpayer  to  a  foreign  country  to  the 
extent  that — 

(A)  The  amount  is  used,  directly  or 
indirectly,  by  the  foreign  country 
imposing  the  tax  to  provide  a  subsidy  by 
any  means  (including,  but  not  limited  to, 
a  rebate,  refund,  credit,  deduction, 
payment,  discharge  of  an  obligation,  or 
other  method)  to  the  taxpayer,  to  a 
related  person  (within  the  meaning  of 
section  482),  to  any  party  to  the 
transaction,  or  to  any  party  to  a  related 
transaction;  and 

(B)  The  subsidy  is  determined, 
directly  or  indirectly,  by  reference  to  the 


amount  of  the  tax,  or  by  reference  to  the 
base  used  to  compute  the  amount  of  the 
tax. 

(ii)  Subsidy.  The  term  "subsidy" 
includes  any  benefit  conferred,  directly 
or  indirectly,  by  a  foreign  country  to  one 
of  the  parties  enumerated  in  paragraph 
(e)(3)(i)(A)  of  this  section.  Substance 
and  not  form  shall  govern  in  determining 
whether  a  subsidy  exists.  The  fact  that 
the  U.S.  taxpayer  may  derive  no  benefit 
from  the  subsidy  is  irrelevant  in 
determining  whether  a  subsidy  exists. 

(iii)  Official  exchange  rate.  A  subsidy 
described  in  paragraph  (e)(3)(i)(B)  of  this 
section  does  not  include  the  actual  use 
of  an  official  foreign  government 
exchange  rate  converting  foreign 
currency  into  dollars  where  a  free 
exchange  rate  also  exists  if — 

(A)  The  economic  benefit  represented 
by  the  use  of  the  official  exchange  rate 
is  not  targeted  to  or  tied  to  transactions 
that  give  rise  to  a  claim  for  a  foreign  tax 
credit; 

(B)  The  economic  benefit  of  the 
official  exchange  rate  applies  to  a  broad 
range  of  international  transactions,  in  all 
cases  based  on  the  total  payment  to  be 
made  without  regard  to  whether  the 
payment  is  a  return  of  principal,  gross 
income,  or  net  income,  and  without 
regard  to  whether  it  is  subject  to  tax; 
and 

(C)  Any  reduction  in  the  overall  cost 
of  the  transaction  is  merely  coincidental 
to  the  broad  structure  and  operation  of 
the  official  exchange  rate. 

In  regard  to  foreign  taxes  paid  or 
accrued  in  taxable  years  beginning 
before  January  1, 1987,  to  which  the 
Mexican  Exchange  Control  Decree, 
effective  as  of  December  20, 1982, 
applies,  see  Rev.  Rul.  84-143, 1984-2  C.B. 
127. 

(iv)  Examples.  The  provision  of  this 
paragraph  (e)(3)  may  be  illustrated  by 
the  following  examples: 

Example  (1).  (i)  Country  X  imposes  a  30 
percent  tax  on  nonresident  lenders  with 
respect  to  interest  which  the  nonresident 
lenders  receive  from  borrowers  who  are 
residents  of  Country  X,  and  it  is  established 
that  this  tax  is  a  tax  in  lieu  of  an  income  tax 
within  the  meaning  of  3  1.903-l(a).  Country  X 
remits  to  resident  borrowers  an  incentive 
payment  for  engaging  in  foreign  loans,  which 
payment  is  an  amount  equal  to  20  percent  of 
the  interest  paid  to  nonresident  lenders. 

(ii)  Because  the  incentive  payment  is  based 
on  the  interest  paid,  it  is  determined  by 
reference  to  the  base  used  to  compute  the  tax 
in  lieu  of  an  income  tax  that  is  imposed  on 
the  nonresident  lender.  The  incentive 
payment  is  considered  a  subsidy  under  this 
paragraph  (e)(3)  since  it  is  provided  to  a  part" 
(the  borrower)  to  the  transaction  and  is 
based  on  the  amount  of  tax  in  lieu  of  an 
income  tax  that  is  imposed  on  the  lender  wiu. 
respect  to  the  transaction.  Therefore,  two- 
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thirds  (20  percent/30  percent)  of  the  amount 
withheld  by  the  resident  borrower  from 
interest  payments  to  the  nonresident  lender  is 
not  a  tax  in  lieu  of  an  income  tax. 

Example  (2).  (i)  A  U.S.  bank  lends  money 
to  a  development  bank  in  Country  X.  The 
development  bank  relends  the  money  to 
companies  resident  in  Country  X.  A 
withholding  tax  is  imposed  by  Country  X  on 
the  U.S.  bank  with  respect  to  the  interest  that 
the  development  bank  pays  to  the  U.S.  bank. 
On  the  date  that  the  tax  is  withheld,  fifty 
percent  of  the  tax  is  credited  by  Country  X  to 
an  account  of  the  development  bank.  Country 
X  requires  the  development  bank  to  transfer 
the  amount  credited  to  the  borrowing 
companies. 

(ii)  The  amount  successively  credited  to  the 
account  of  the  development  bank  and  then  to 
the  account  of  the  borrowing  companies  is 
determined  by  reference  to  the  amount  of  the 
tax  and  the  tax  base.  Since  the  amount 
credited  to  the  borrowing  companies  is  a 
subsidy  provided  to  a  party  (the  borrowing 
companies)  to  a  related  transaction  and  is 
based  on  the  amount  of  tax  and  the  tax  base, 
it  is  not  a  creditable  tax  (without  regard  to 
whether  the  U.S.  bank  derived  any  benefit 
from  the  subsidy). 

Example  (3).  (i)  A  U.S.  bank  lends  dollars 
to  a  Country  X  borrower.  Country  X  imposes 
a  withholding  tax  on  the  lender  with  respect 
to  the  interest.  The  tax  is  to  be  paid  in 
Country  X  currency,  although  the  interest  is 
payable  in  dollars.  Country  X  has  a  dual 
exchange  rate  system,  comprised  of  a 
controlled  official  exchange  rate  and  a  free 
exchange  rate.  Priority  transactions  such  as 
exports  of  merchandise,  imports  of 
merchandise,  and  payments  of  principal  and 
interest  on  foreign  currency  loans  payable 
abroad  to  foreign  lenders  are  governed  by  the 
official  exchange  rate  which  yields  more 
dollars  per  unit  of  Country  X  currency  than 
the  free  exchange  rate.  The  Country  X 
borrower  remits  the  net  amount  of  dollar 
interest  due  to  the  U.S.  bank  (interest  due 
less  withholding  tax),  pays  the  tax  withheld 
in  Country  X  currency  to  the  Country  X 
government,  and  provides  to  the  U.S.  bank  a 
receipt  for  payment  of  the  Country  X  taxes. 

(ii)  The  use  of  the  official  exchange  rate  by 
the  U.S.  bank  to  determine  foreign  taxes  with 
respect  to  interest  is  not  a  subsidy  described 
in  paragraph  (e)(3)(i)(B)  of  this  section.  The 
official  exchange  rate  is  not  targeted  to  or 
ties  to  transactions  that  give  rise  to  a  claim 
for  a  foreign  tax  credit.  The  use  of  the  official 
exchange  rate  applies  to  the  interest  paid  and 
to  the  principal  paid.  Any  benefit  derived  by 
the  U.S.  bank  through  the  use  of  the  official 
exchange  rate  is  merely  coincidental  to  the 
broad  structure  and  operation  of  the  official 
exchange  rate. 

(v)  Effective  Date.  This  paragraph 
(e)(3)  shall  apply  to  foreign  taxes  paid  or 
accrued  in  taxable  years  beginning  after 
December  31, 1986.  For  rules  for  taxable 
years  beginning  before  lanuary  1, 1987, 
see  26  CFR  1.901-2(e)(3)  (Revised  as  of 
April  1, 1987). 

Lawrence  B.  Gibbs, 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  88-26343  Filed  11-14-88;  8:45  am) 
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VETERANS  ADMINISTRATION 
38  CFR  Part  1 

Predisclosure  Notification  Procedures 
for  Confidential  Commercial 
Information 

AGENCY:  Veterans  Adminitration. 

ACTION:  Proposed  regulations. 

SUMMARY:  The  Veterans  Administration 
(VA)  proposed  to  add  a  new  section  to 
the  regulation  that  repeats  the  statutory 
exemption  which  authorizes  withholding 
of  certain  business  records  requested 
under  the  Freedom  of  Information  Act 
(FOIA)  if  disclosure  of  such  records 
could  reasonably  be  expected  to  cause 
subtantial  compettive  harm.  The 
proposed  new  section  sets  out  the  VA 
predisclosure  procedures  for  notifying 
the  submitters  of  such  records  which 
may  contain  confidential  commercial 
information,  as  required  by  Executive 
Order  12600  dated  June  23, 1987.  Such 
notice  enables  submitters  to  object  to 
any  release  which  would  cause  them 
substantial  competitive  harm,  and  to 
demonstrate  that  such  harm  would 
result,  prior  to  a  VA  disclosure  decision. 
The  proposed  section  simply  sets  out 
and  standardizes  VA  procedures  for 
providing  such  notice. 

DATES:  Comments  must  be  received  on 
or  before  December  15, 1988.  Comments 
will  be  available  for  public  inspection 
until  December  27, 1988.  It  is  proposed 
to  make  these  regulations  effective  30 
days  after  final  publication  in  the 
Federal  Register. 

addresses:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
proposed  regulation  to;  Administrator  of 
Veterans  Affairs  (271A),  Veterans 
Administration,  810  Vermont  Avenue 
NW„  Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  Room  132,  of  the  above 
address,  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays)  until  December  27, 

1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doneld  R.  Howell,  Management 
Analyst,  Paperwork  Management  and 
Regulations  Service  (733),  Office  of 
Information  Management  and  Statistics, 
(202)  233-3648. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12600,  Predisclosure 
Notification  Procedures  for  Confidential 
Commercial  Information,  requires  each 
executive  department  and  agency 
subject  to  the  FOIA  to  establish 
mandatory  and  uniform  procedures  for 
handling  requests  for  records  which  may 


contain  confidentail  commercial 
information  protected  by  FOIA 
exemption  (b)(4),  5  U.S.C.  552(b)(4).  This 
statutory  exemption  is  repeated  in  VA 
regulations  at  38  CFR  1.554(a)(4). 
Accordingly,  a  new  section,  38  CFR 
1.554a,  is  being  added  to  spell  out  VA 
procedures  for  notifying  submitters  or 
records  containing  confidential 
commercial  information  that  such 
records  have  been  requested  and  may 
be  released.  The  notification  will  give 
submitters  an  opportunity,  prior  to  a  VA 
disclosure  decision,  to  object  to  the 
disclosure  and  to  state  all  grounds  upon 
which  disclosure  is  opposed.  The  Order 
also  requires  that  procedures  be 
established  whereby  submitters  may 
designate  any  information,  which  they 
reasonably  believe  may  cause 
substantial  competitive  harm  if  it  were 
released,  at  the  time  they  submit  such 
information  to  the  VA.  Such 
designations  will  assist  the  VA  in 
identifying  sensitive  information,  and  in 
considering  whether  it  qualifies  for 
protection  under  FOIA  exemption  (b)(4). 

The  Administrator  hereby  certifies 
that  this  proposed  regulatory 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act, 

5  U.S.C.  601-612.  Therefore,  pursuant  to 
U.S.C.  605(b),  this  amendment  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sections  603  and  604.  The  reason  for  this 
certification  is  that  the  new  section 
simply  repeats,  and  incorporates  into 
VA  regulations,  the  procedures  required 
by  Executive  Order  12600.  These 
procedures  standardize  the  method  by 
which  submitters  are  given  the 
opportunity  to  contribute  to  Agency 
disclosure  decisions  concerning  certain 
requested  records.  This  section 
primarily  concerns  procedures  followed 
by  Agency  employees;  no  significant 
new  administraive  or  regulatory 
burdens  are  imposed  on  others. 

Therefore,  this  proposed  regulation  will 
not  have  a  significant  economic  impact 
on  small  entities  (i.e.,  small  businesses, 
small  private  and  non-profit 
organizations,  and  small  governmental 
jurisdictions). 

The  VA  has  determined  that  this 
proposed  regulation  is  nonmajor  as  that 
term  is  defined  by  Executive  Order 
12291,  entitled  Federal  Regulation.  It  will 
not  have  a  $100  million  annual  effect  on 
the  economy,  and  will  not  cause  a  major  • 
increase  in  costs  or  prices.  It  will  have  j 
no  significant  adverse  effects  on 
competition,  employment,  investment,  I 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
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enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  new  regulation  requires  a 
collection  of  information.  The 
information  collection  requirements 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980. 
Comments  concerning  the  information 
collection  should  be  addressed  to:  Mr. 
Joseph  Lackey,  Office  of  Information 
and  Regulatory  Affairs  of  OMB, 

Attention:  Desk  Officer  for  the  Veterans 
Administration,  726  Jackson  Place  NW., 
Washington,  DC  20503. 

List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procedures,  Claims,  Employment, 
Government  employees,  Freedom  of 
Information  Act,  Privacy,  and 
Government  property. 

Approved:  September  29, 1988. 

By  direction  of  the  Administrator 
James  E.  DeWire, 

Chief  of  Staff. 

PART  1— [AMENDED] 

In  38  CFR  Part  1,  GENERAL  5  1  554a  is 
proposed  to  be  added  to  read  as  follows: 

§  1.554a  Predisclosure  notification 
procedures  for  confidential  commercial 
information. 

(a)  General.  During  the  conduct  of  its 
business  the  Veterans  Administration 
may  acquire  records  which  contain 
confidential  commercial  information,  as 
defined  in  paragraph  (b)  of  this  section. 
Such  records  will  not  be  released  in 
response  to  a  Freedom  of  Information 
Act  request,  except  under  the  provisions 
of  thi3  section.  This  section  establishes 
uniform  Veterans  Administration 
procedures  for  giving  submitters 
predisclosure  notice  of  requests  for  their 
records  which  contain  confidential 
commercial  information  that  may  be 
exempt  from  disclosure  under  38  CFR 
1.554(a)(4).  These  procedures  are 
required  by  Executive  Order  12600, 
Predisclosure  Notification  Procedures 
for  Confidential  Commercial 
Information,  dated  June  23, 1987. 

(b)  Definitions.  (1)  “Confidential 
commercial  information"  means  records 
provided  to  the  government  by  a 
submitter  that  arguably  contain  material 
exempt  from  release  under  Exemption  4 
of  the  Freedom  of  Information  Act,  5 
U.S.C.  552  (b)(4),  as  implemented  by 
§  1.554  of  this  part,  because  disclosure 
could  reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(2)  “Submitter”  means  any  person  or 
entity  who  provides  confidential 


commercial  information  to  the 
government.  The  term  “submitter” 
includes,  but  is  not  limited  to 
corporations,  State  governments,  and 
foreign  governments. 

(c)  Notification  to  submitters  of 
confidential  commercial  information. 
When  a  request  is  received,  for  a 
submitter’s  record(s)  or  information 
which  contains  confidential  commercial 
information,  and  the  request  is  being 
processed  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  the 
submitter  will  be  promptly  notified  in 
writing  of  the  request  when  required  by 
paragraph  (d)  of  this  section.  The 
notification  will  advise  the  sumitter  that 
a  request  for  its  record(s)  has  been 
received  and  is  being  processed  under 
the  Freedom  of  Information  Act.  The 
notice  will  dscribe  the  exact  nature  of 
the  record(s)  requested  or  will  provide 
to  the  submitter  copies  of  the  record(s) 
or  portions  thereof  containing  the 
requested  confidential  commercial 
information.  It  will  also  inform  the 
submitter  of  the  opportunity  to  object  to 
the  disclosure  in  writing  within  10 
working  days,  and  of  the  requirements 
for  such  a  written  objection,  as 
described  in  paragraph  (f)  of  this 
section.  The  notification  will  be  sent  by 
certified  mail,  return  receipt  requested. 

(d)  When  notification  is  required.  (1) 
For  confidential  commercial  information 
submitted  to  the  Veterans 
Administration  prior  to  January  1. 1988. 
notification  to  submitters  is  required 
whenever: 

(1)  The  records  are  less  than  10  years 
old  and  the  requested  information  has 
been  designated  by  the  submitter  as 
confidential  commercial  information;  or 

(ii)  The  Veterans  Administration 
facility,  department  or  staff  office  which 
has  custody  of  the  requested  records  has 
reason  to  believe  that  disclosure  of  the 
requested  information  could  reasonably 
be  expected  to  cause  substantial 
competitive  harm. 

(2)  For  confidential  commercial 
information  submitted  to  the  Veterans 
Administration  on  or  after  January  1, 
1988,  notification  is  required  whenever: 

(i)  The  submitter  has  in  good  faith 
designated  the  requested  records  as 
confidential  information  in  accordance 
with  paragraph  (e)  of  this  section;  or 

(ii)  The  Veterans  Administration 
facility,  department  or  staff  office  which 
has  custody  of  the  requested  records  has 
reason  to  believe  that  disclosure  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(e)  Designation  by  submitters  of 
information  as  confidential  commercial 
information.  (1)  When  business  records 
are  provided  to  the  Veterans 
Administration,  the  submitter  may 


appropriately  designate  any  records  or 
portions  thereof  which  contain 
confidential  commercial  information,  the 
disclosure  of  which  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm.  This  designation  may 
be  made  at  the  time  the  information  or 
record  is  given  to  the  Veterans 
Administration  or  within  a  reasonable 
period  of  time  therefore,  but  not  later 
than  60  days  after  receipt  of  the 
information  by  the  Veterans 
Administration.  Information  so 
designated  will  be  clearly  identified  by 
marking  it  with  the  words  “confidential 
commercial  information"  or  by  an 
accompanying  detailed  written 
description  of  the  specific  kinds  of 
information  that  is  designated.  If  a 
complete  document  or  record  is 
designated,  the  cover  page  of  the 
document  or  record  will  be  clearly 
marked  “This  entire  (document,  record, 
etc.)  consists  of  confidential  commercial 
information.”  If  any  portions  of 
documents  are  designated,  only  those 
specific  designated  portions  will  be 
conspicuously  annotated  as 
“confidential  commercial  information.” 

(2)  A  designation  described  in 
paragraph  (e)(1)  of  this  section  will 
remain  in  effect  for  a  period  of  not  more 
than  10  years  after  submission  to  the 
Veterans  Administration,  unless  the 
submitter  provides  acceptable 
justification  for  a  longer  specific  period. 

If  a  shorter  designation  period  is 
adequate,  the  submitter's  designation 
should  include  the  earlier  expiration 
date.  Whenever  possible,  the  submitter's 
designation  should  be  supported  by  a 
statement  or  certification  by  an  officer 
or  authorized  representative  of  the 
submitter  that  the  records  are  in  fact 
confidential  commercial  information 
and  have  not  been  published  or  made 
available  to  the  public. 

(f)  Opportunity  to  object  to  disclosure. 
(1)  When  notification  to  a  submitter  is 
made  pursuant  to  paragraph  (c)  of  this 
section,  the  submitter  or  designee  may 
object  to  the  disclosure  of  any  specified 
portion  of  the  record(s).  Such  objection 
will  be  in  writing,  will  be  addressed  to 
the  VA  official  who  provided  notice, 
will  identify  the  specific  record(s)  or 
portion(s)  of  records  that  should  not  be 
disclosed,  will  specify  all  grounds  upon 
which  disclosure  is  opposed,  and  will 
explain  in  detail  why  the  information  is 
considered  to  be  a  trade  secret  or 
co  fdential  commercial  information, 
i.e.,  why  disclosure  of  the  specified 
records  could  reasonably  be  expected  to 
cause  substantial  competitive  harm. 
Information  provided  by  a  submitter 
pursuant  to  this  paragraph  may  itself  be 
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subject  to  disclosure  under  the  Freedom 
of  Information  Act. 

(2)  Any  objection  to  disclosure  must 
be  submitted  within  10  working  days 
after  receipt  by  the  submitter  of 
notification  as  provided  for  in  paragraph 
(c)  of  this  section. 

(3)  If  an  objection  to  disclosure  is 
received  within  the  10-working-day  time 
period,  careful  consideration  will  be 
given  to  all  specified  grounds  for 
nondisclosure  prior  to  making  an 
administrative  determination  whether  to 
disclose  the  record.  When  it  is 
determined  to  disclose  the  requested 
record(s)  or  portions  of  records  which 
are  the  subject  of  an  objection,  the 
submitter  will  be  provided  a  written 
statement  of  the  Agency  decision,  the 
reason(s)  that  the  submitter’s  objections 
to  disclosure  were  overruled,  a 
description  or  copy  of  the  exact 
information  or  record(s)  to  be  disclosed 
which  were  the  subject  of  an  objection, 
and  the  specified  date  of  disclosure.  The 
date  of  disclosure  will  not  be  less  than 
10  working  days  from  the  date  this 
notice  is  placed  into  mail  delivery 
channels. 

(g)  Notices  to  requester.  (1)  When  a 
request  is  received  for  records  that  may 
contain  confidential  commercial 
information  protected  by  FOIA 
exemption  (b)(4),  5  U.S.C.  552(b)(4).  the 
requester  will  be  notified  that  the 
request  is  being  processed  under  the 
provisions  of  this  regulation  and,  as  a 
consequence,  there  may  be  a  delay  in 
receiving  a  response. 

(2)  Whenever  a  submitter  is  notified, 
pursuant  to  paragraph  (c)  of  this  section, 
that  the  VA  has  received  a  request  for 
records  which  had  been  provided  by 
such  submitter,  and  that  such  request 
was  being  processed  under  the  FOIA. 
the  requester  will  be  notified  that  the 
submitter  is  being  provided  an 
opportunity  to  comment  on  the  request. 
The  notice  to  the  requester  should  not 
include  any  of  the  specific  information 
contained  in  the  records  being 
requested. 

(3)  Whenever  the  VA  notifies  a 
submitter  of  a  final  decision,  the 
requester  will  also  be  notified  by 
separate  correspondence.  This 
notification  to  the  requester  may  be 
contained  in  the  VA’s  FOIA  decision. 

(h)  Notices  of  lawsuit.  Whenever  a 
Freedom  of  Information  Act  requester 
brings  suit  seeking  to  compel  disclosure 
of  confidential  commercial  information, 
the  submitter  of  the  information  will  be 
promptly  notified. 

(i)  Exceptions  to  the  notification 
requirements.  The  predisclosure 
notification  requirements  in  paragraph 
(c)  of  this  section  need  not  be  followed 
if: 


(1)  It  is  determined  that  the  record(s) 
or  information  should  not  be  disclosed; 

(2)  The  record(s)  requested  have  been 
published  or  have  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  record(s)  or 
information  is  required  by  law  (other 
than  the  Freedom  of  Information  Act,  5 
U.S.C.  552); 

(4)  Disclosure  is  required  by  an 
Agency  rule  that: 

(i)  Was  adopted  pursuant  to  notice 
and  public  comment; 

(ii)  Specifies  narrow  classes  of 
records  submitted  to  the  Agency  that 
are  to  be  released  under  the  Freedom  of 
Information  Act;  and 

(iii)  Provides  in  exceptional 
circumstances  for  notice  when  the 
submitter  provides  written  justification, 
at  the  time  the  information  is  submitted 
or  a  reasonable  time  thereafter,  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm; 

(5)  The  record(s)  requested  are  not 
designated  by  the  submitter  as  exempt 
from  disclosure  in  accordance  with 
paragraph  (e)  of  this  section,  and  the 
submitter  had  an  opportunity  to  do  so  at 
the  time  of  submission  of  the  record(s) 
or  a  reasonable  time  thereafter,  and  the 
Agency  does  not  have  substantial 
reason  to  believe  that  disclosure  of  the 
information  would  result  in  competitive 
harm;  or 

(6)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 
(e)  of  this  section  appears  obviously 
frivolous,  except  that,  in  such  case,  the 
Veterans  Administration  must  still 
provide  the  submitter  with  advance 
written  notice  of  any  final 
administrative  disclosure  determination 
not  less  than  10  working  days  prior  to 
the  specified  disclosure  date. 

(Authority:  38  U.S.C.  210(c);  5  U.S.C.  552(b)(4); 
E.0. 12600  (52  FR  23781)) 

(FR  Doc.  88-26280  Filed  11-14-88:  8:45  am) 

BILLING  CODE  8320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  165  and  186 

[PP7H5532/P470;  FRL-3477-3] 

Pesticide  Tolerances  for  Metalaxyl; 
Certain  Food  and  Feed  Commodities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  document  proposed  that 
food  and  feed  additive  regulations  be 
established  to  permit  residues  of  the 


fungicide  metalaxyl  and  its  metabolites 
in  or  on  dried  hops  at  20  parts  pei 
million  (ppm)  and  spent  hops  at  20  ppm. 
This  proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  metalaxyl  in  or  on  commodities  was 
requested  in  a  petition  submitted  by 
Ciba-Geigy  Corp. 

DATE:  Comments,  identified  by  the 
document  control  number  (PP7H5532/ 
P470),  should  be  received  on  or  before 
November  30, 1988. 

ADDRESS:  By  mail,  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (TS-767C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Room  246,  CM#2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comments  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Room  246  at  the  address 
given  above,  for  8  a.m.  to  4  p.m., 

Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Lois  A.  Rossi,  Product  Manager 
(PM)  21,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Room  237,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)— 
557-1900. 

SUPPLEMENTARY  INFORMATION:  Ciba- 
Geigy  Corp.,  Agricultural  Division,  P.O. 
Box  18300,  Greensboro,  NC  27419, 
submitted  food/feed  additive  petition 
(FAP)  7H5532  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for  residues 
of  the  fungicide  metalaxyl,  [N-{2,6- 
dimethylphenyl)-N- 
(methoxyacetyl)alanine  methyl  ester] 
and  its  metabolities  containing  the  2,6- 
dimethylaniline  moiety,  and  N-(2- 
hydroxymethyl-6-methylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester, 
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each  expressed  as  metalaxyl,  in  or  on 
the  commodity  dry  hops  at  10  ppm.  The 
petitioner  amended  the  petition  to 
request  a  food  additive  tolerance  at  50 
ppm  on  dry  hops  and  a  feed  additive 
tolerance  on  spent  hops  at  50  ppm. 

Regulations  (21  CFR  193.277  and 
561.278  (redesignated  as  40  CFR  185.4000 
and  186.4000,  respectively,  in  the  Federal 
Register  of  June  29, 1988  (53  FR  24666)) 
were  published  in  the  Federal  Register 
of  October  28, 1987  (52  FR  41417),  which 
established  tolerance  of  50  ppm  on  dry 
and  spent  hops  for  a  period  of  1  year 
from  the  date  of  publication  of  the  rule 
in  the  Federal  Register.  The  Agency 
stated  in  those  regulations  that  the 
following  information  had  to  be 
submitted  and  found  to  be  acceptable 
by  the  Agency  before  consideration 
would  be  given  to  extending  the 
tolerance  beyond  the  1-year  time  period: 
Revised  label  with  corrected 
calculations  for  total  metalaxyl  (ai) 
applied  per  year;  residue  data  on 
samples  with  analysis  by  the  Pesticide 
Analytical  Manual  (PAM-II)  procedure 
or  another  proven  procedure  that 
determines  parent  and  metabolites 
included  in  the  U.S.  tolerance 
expression  (storage  intervals  between 
sampling  and  analysis  and  storage 
conditions  should  be  reported  for  all 
residue  data). 

These  data  have  been  submitted  and 
found  to  be  acceptable.  Based  on  these 
data,  CIBA-GEIGY  amended  the  petition 
by  requesting  food/feed  additive 
tolerances  for  metalaxyl  and  its 
metabolites  in  or  on  dry  and  spend  hops 
at  20.0  ppm. 

The  data  submitted  in  this  petition, 
PP7H5532,  and  other  relevant  material 
have  been  evaluated.  The  pesticide  is 
considered  useful  for  the  purpose  for 
which  the  tolerance  is  sought.  The 
toxicological  data  considered  in  support 
of  the  proposed  tolerance  include: 

1.  A  3-month  dietary  study  in  rats  with 
a  no-observed-effect  level  (NOEL)  at 
12.5  milligrams  per  kilogram  of  body 
weight  per  day  (mg/kg  bwt/day)  (250 
ppm). 

2.  A  teratology  study  in  rats  with  a 
teratogenic  NOEL  of  400  mg/kg  bwt 
(highest  dose  tested).  Metalaxyl  was  not 
teratogenic,  even  in  the  presence  of 
maternal  toxicity.  The  NOEL  for  both 
developmental  and  maternal  effects  was 
50  mg/kg. 

3.  A  teratology  study  in  rabbits  with  a 
teratogenic  NOEL  of  300  mg/kg/bwt 
(highest  dose  tested).  Metalaxyl  was  not 
teratogenic  and  did  cause 
developmental  toxicity  even  in  the 
presence  of  maternal  toxicity. 

4.  A  Salmonella  mutagenicity  study 
that  was  negative  for  reverse  mutations 


with  and  without  mammalian 
microsome  activation. 

5.  A  mouse  dominant  lethal  study  that 
was  negative  for  mutagenicity. 

6.  Metalaxyl  did  not  induce 
unscheduled  DNA  synthesis  in  rat 
hepatocytes  or  human  fibroblasts. 

7.  A  hamster  in  vivo  nucleus  anomaly 
test  was  negative  for  mutagenic  activity. 

8.  A  three-generation  rat  reproduction 
study  with  a  NOEL  of  62.5  mg/kg  bwt/ 
day  (1,250  ppm,  highest  dose  tested). 

9.  A  6-month  dog  feeding  study  with  a 
NOEL  of  6.3  mg/kg/bwt/day  (250  ppm). 

10.  A  2-year  rate  chronic  feeding/ 
oncogenic  study  with  no  compound- 
related  oncogenic  effects  under  the 
conditions  of  the  study  at  dietary  levels 
up  to  1,250  ppm.  The  NOEL  for  systemic 
effects  is  12.5  mg/kg  bwt/day  (250  ppm) 
based  upon  vacuolation  of  hepatocytes 
at  1,250  ppm. 

11.  A  2-year  mouse  oncogenic  study 
with  no  compound-related  oncogenic 
effects  under  the  conditions  of  the  study 
at  dietary  levels  up  to  1,250  ppm. 

The  acceptable  daily  intake  (ADI), 
based  on  the  6-month  dog  feeding  study 
(NOEL  of  6.3  mg/kg  bwt/day)  and  using 
a  hundred-fold  safety  factor,  is 
calculated  to  be  0.060  mg/kg  bwt/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  the  U.S.  population 
average  is  calculated  to  be  0.009847  mg/ 
kg/day.  The  current  action  will  increase 
the  TMRC  by  0.000449  mg/kg/day. 
Published  tolerances  utilize  16.4  percent 
of  the  ADI  and  the  current  action  will 
utilize  an  additional  0.75  percent  of  the 
ADI. 

The  nature  of  the  residues  is 
adequately  understood  and  analytical 
methodology  is  available  in  the 
Pesticide  Analytical  Manual,  Vol.  II 
(PAM-II),  for  enforcement  purposes.  The 
PAM  II  method  involved  gas-liquid 
chromatography  (GLC)  with  alkali  flame 
ionization  detection  (AFID),  and  with 
mass  spectrometry  for  samples  that 
show  interference  in  the  GLC/ AFID. 

Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  it  is  proposed  that 
these  tolerances  be  established  as  set 
forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  15  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
.  Committee  in  accordance  with  section 


408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  should 
bear  a  notation  indicating  the  document 
control  number,  (PP  7H5532/P470). 
Written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601  through 
612),  the  Administrator  has  determined 
that  regulations  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4, 1981  (46  FR  24950). 

(Section  408(e),  68  Stat.  514  (21  U.S.C.  348a*) 

List  of  Subjects  in  40  CFR  Parts  185  and 
186 

Food  additives,  Animal  feeds, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  2, 1988. 

Edwin  F.  Tinsworth, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  Chapter 
I  of  Title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  185— [AMENDED] 

1.  In  Part  185: 

a.  The  authority  citation  for  Part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  §  185.4000,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  185.4000  Metalaxyl. 

•  *  *  *  * 

(d)  A  food  additive  regulation  is 
established  for  residues  of  the  fungicide 
metalaxyl,  [N-(2,6-dimethylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester] 
and  its  metabolites  containing  the  2,6- 
dimethylaniline  moiety,  and  N-(2- 
hydroxymcthyl-6-methylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester, 
each  expressed  as  metalaxyl,  in  or  on 
the  following  processed  foods  when 
present  therein  as  a  result  of  application 
to  growing  hops: 
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Foods 

Parts  per 
million 

20 

PART  186— [AMENDED] 

2.  In  Part  186: 

a.  The  authority  citation  for  Part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  §  186.4000,  paragraph  (d)  is  revised 
to  read  as  follows: 

§186.4000  Metalaxyl. 

*  *  *  *  * 

(d)  A  feed  additive  regulation  is 
established  for  residues  of  the  fungicide 
metalaxyl,  [N-(2,6-dimethylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester] 
and  its  metabolites  containing  the  2,6- 
dimethylaniline  moiety,  and  N-(2- 
hydroxymethyl-6-methylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester, 
each  expressed  as  metalaxyl,  in  or  on 
the  following  processed  feeds  when 
present  therein  as  a  result  of  application 
to  growing  hops: 


Feeds 

Parts  per 
million 

20 

[FR  Doc.  88-26421  Filed  11-14-88;  8:45  am] 

BILLING  CODE  6560-50-M 


ENVIROMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SWH-FRL-3476-7] 

Mining  Waste  Exclusion 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule:  Public  hearing 
location  change. 

summary:  The  Environmental  Protection 
Agency  published  a  notice  of  proposed 
rulemaking  on  the  mining  waste 
exclusion  in  the  October  20, 1988  issue 
of  the  Federal  Register  (53  FR  41288).  At 
this  same  time,  a  public  hearing  on  the 
proposed  rulemaking  was  announced 
(public  participation  section,  53  FR 
41297).  This  public  hearing  was  to  be 
held  on  November  17, 1988  in  conference 
room  10,  U.S.  EPA  from  10:00  am  to  12:00 
noon.  This  public  hearing  will  now  be 
held  from  10:00  am  to  12:00  noon  and 
1:30  p.m.  to  4:00  p.m.  unless  concluded 
earlier.  Registration  begins  at  9:30  am. 
The  hearing  will  now  be  held  at  the  U.S. 


Environmental  Protection  Agency,  South 
Conference  Room  2,  Ground  Floor, 
Waterside  Mall,  401  M  Street,  SW, 
Washington,  DC. 

Requests  to  speak  at  the  public 
hearing  should  be  submitted  in  writing 
to  the  Public  Hearing  Officer,  Office  of 
Solid  Waste,  (WH-562),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW,  Washington,  DC  20460.  Oral 
and  written  statements  may  be 
submitted  at  the  public  hearing.  Persons 
who  wish  to  make  oral  presentations 
must  restrict  these  to  15  minutes,  and 
are  requested  to  provide  written 
comments  for  inclusion  in  the  official 
record. 

dates:  EPA  will  accept  public 
comments  on  the  proposed  rulemaking 
until  November  21, 1988.  The  Agency 
will  hold  a  public  hearing  on  November 
17, 1988  from  10:00  am  to  4:00  p.m. 
ADDRESS:  Comments  should  be  sent  to 
the  RCRA/CERCLA  Docket  Clerk, 
Docket  No.  F-88-MWEP-FFFFF,  Office 
of  Solid  Waste  (WH-565A),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460, 

(202)  475-9327.  The  public  docket  is 
available  in  the  sub-basement  at  the 
above  address  for  viewing  from  9:00 
a.m.  to  3:30  p.m.,  Monday  through 
Friday,  except  for  Federal  holidays.  The 
public  hearing  is  at  the  U.S. 
Environmental  Protection  Agency,  South 
Conference  Room  2,  Waterside  Mall,  401 
M  Street,  SW,  Washington,  DC  20460, 
(202)  382-3608. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA/Superfund  Hotline  at  (800)  424- 
9344  or  (202)  382-3000,  or  Dan  Derkics, 
U.S.  EPA  401  M  Street,  SW.  Washington, 
DC  20460,  (202)  382-3608. 

Dated:  November  8, 1988. 

].  Winston  Porter, 

Assistant  Administrator,  Office  of  Solid 
Waste  and  Emergency  Response. 

[FR  Doc.  88-26302  Filed  11-14-88:  8:45  am] 

BILLING  CODE  6560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  88-508;  FCC  88-324] 

Radio  Broadcasting  Services;  Skywave 
Propagation 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  adopted  this 
Notice  of  Proposed  Rule  Making  in 
order  to  develop  a  record  with  respect  to 
use  of  a  new  skywave  propagation 


model  and  related  procedures.  Uce  of 
the  new  model,  representing  the  latest 
understanding  of  skywave  propagation, 
would  result  in  greater  accuracy  in  the 
determination  of  service  and 
interference  in  the  AM  broadcast  band. 
DATES:  Comments  may  be  filed  with  the 
Secretary  of  the  Commission  no  later 
than  December  27, 1988;  and  reply 
comments  may  be  filed  no  later  than 
January  11, 1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT: 

Larry  W.  Olson,  Policy  and  Rules 
Division,  Mass  Media  Bureau  (202)  632- 
6955. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  88-508,  FCC  88-324,  adopted 
October  13, 1988,  and  released 
November  4, 1988.  The  full  text  of  this 
Commission  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  Notice  of  Proposed  Rule  Making 
may  also  be  purchased  from  the 
Commission’s  copy  contractor, 
International  Transcription  Services, 
(202)  857-3800,  2100  M  Street,  NW., 
Washington,  DC  20037. 

Summary  of  the  Notice  of  Proposed  Rule 
Making 

1.  As  one  step  in  the  process  to 
improve  the  AM  broadcast  service,  the 
Commission  issued  a  Notice  of  Inquiry 
in  MM  Docket  No.  87-267,  52  FR  31795, 
August  24, 1987,  which  provided  a 
comprehensive  review  of  the 
Commission’s  AM  broadcast  assignment 
criteria  and  related  matters.  Its  goal  was 
to  identify  any  needed  changes  to  the 
Commission’s  Rules  which  would  permit 
AM  stations  to  improve  their  service  to 
the  public  and  enhance  their  ability  to 
compete  in  the  market  place. 

2.  This  Notice  of  Proposed  Rule 
Making  considers  changes  to  the 
procedures  for  calculating  skywave  field 
strength.  Field  strength  calculations  for 
determining  skywave  service  and 
interference  are  performed  in 
accordance  with  §  73.182  of  the  FCC 
Rules  and  currently  employ  three  sets  of 
skywave  field  strength  curves  contained 
in  §  73.190  of  the  FCC  Rules.  These  three 
sets  of  skywave  curves  are  derived  from 
FCC  skywave  field  strength 
measurement  programs  which  were 
conducted  at  various  times  over  the  last 
several  decades. 

3.  In  our  continuing  efforts  to  develop 
a  better  understanding  of  skywave 
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propagation  phenomena,  we  have 
analyzed  available  skywave  field 
strength  measurement  data  collected 
during  long  term  field  strength 
measurement  projects.  As  a  result,  we 
have  identified  shortcomings  in  all  of 
the  current  FCC  skywave  field  strength 
curves.  The  following  proposed  changes 
to  the  Commission’s  current  Rules  for 
calculating  skywave  field  strength 
overcome  these  shortcomings  and 
incorporate  all  of  the  skywave 
propagation  characteristics  observed 
during  the  Commission's  most  recent 
analysis  of  data.  Comments  are  invited 
on  these  proposed  changes,  and,  in 
addition,  the  Commission  will  consider 
alternative  proposals  which  may 
provide  potential  improvements  related 
to  calculating  skywave  field  strength  in 
the  AM  broadcast  service. 

4.  The  Commission's  staff  has 
developed  a  new  skywave  propagation 
model.  This  new  model  is  more  accurate 
than  the  three  sets  of  curves  currently  in 
§  73.190  of  the  FCC  Rules  and  takes  into 
account  the  effects  of  the  geomagnetic 
latitude  of  the  propagation  paths, 
resulting  in  a  more  accurate  depiction  of 
skywave  service  contours  for  Class  I 
clear  channel  stations  as  well  as 
interference  calculations  on  all 
channels. 

5.  We  propose  amending  the  Rules  to 
incorporate  the  use  of  the  new 
propagation  model  which  is  shown  in 
the  Appendix.  We  are  proposing  to  use 
the  geomagnetic  latitude  of  the  great- 
circle  midpoint  of  the  propagation  path 
for  these  calculations.  The  proposed 
procedure  also  includes  formulas  for 
converting  geographic  latitude  to 
geomagnetic  latitude.  Finally,  we 
propose  to  make  field  strength 
calculations  using  the  formula  for  the 
new  skywave  model,  as  well  as 
associated  formulas,  controlling  in  order 
to  avoid  disputes  that  can  result  from 
inaccuracies  resulting  from  graphical 
methods.  Accordingly,  we  do  not 
propose  to  include  curves  in  the  FCC 
Rules. 

6.  Currently,  great-circle  calculations 
are  used  for  determining  skywave  field 
strength  at  a  given  distance.  This 
method  ignores  the  fact  that  skywave 
signals  are  usually  reflected  by  the  E 
layer  of  the  ionosphere  which  is  at  an 
altitude  of  approximately  100  km.  Thus, 
even  for  a  receiving  point  only  1  km 
away  from  the  transmitter,  the  skywave 
may  travel  200  km  to  reach  its 
destination. 

7.  To  correct  this  deficiency,  the  new 
propagation  model  that  we  are 
proposing  specifies  use  of  a  new  term, 
slant  distance,  which  is  the  total 
distance  that  a  skywave  signal  travels 
along  a  propagation  path,  including  the 


distance  traveled  to  and  from  the  E 
layer  of  the  ionosphere.  The  elevation 
angle  for  the  propagation  path  would 
continue  to  be  determined  on  the  basis 
of  the  actual  great-circle  distance  in 
accordance  with  the  formula  in 
§  73.190(d)  of  the  FCC  Rules. 

8.  Several  decades  ago,  the  FCC 
adopted  two  hours  after  sunset  (SS+2) 
as  the  reference  hour  for  its  propagation 
models  in  AM  broadcasting.  It  was 
believed  that  the  ionosphere  was  fully 
stabilized  and  field  strength  maximized 
at  two  hours  after  sunset.  It  is  now 
known  that  skywave  field  strength 
continues  to  increase  until 
approximately  six  hours  past  sunset 
(SS+6).  In  addition,  recent  findings 
indicate  that  skywave  field  strengths  at 
approximately  SS+2  display  a  certain 
degree  of  frequency  dependence,  greater 
attenuation  by  the  ionosphere  on  east- 
west  paths  than  that  for  paths  in  other 
directions,  and  greater  attenuation  of 
field  strength  corresponding  to  the 
number  of  sunspots.  Our  analysis 
indicates  that  these  effects  are 
significantly  reduced  for  a  reference 
hour  of  SS+6. 

9.  We  have  concluded  that  use  of 
SS+6  as  the  reference  hour  for  the  new 
propagation  model  has  merit  and  would 
ensure  uniform  calculations  for  all 
frequencies  and  propagation  paths. 
Moreover,  this  reference  hour  would 
better  represent  the  “worst  case”  for 
interference  calculations,  thus 
minimizing  the  levels  of  new 
interference  that  would  be  introduced  in 
the  future.  The  formula  in  the  Appendix 
for  the  new  skywave  propagation  model 
includes  a  2.5  dB  factor  to  account  for 
the  greater  field  strength  that  occurs  at 
SS+6. 

10.  The  new  model  being  proposed 
depicts  field  strength  values  exceeded 
50%  of  the  time  and  is  used  for 
calculating  the  skywave  service 
contours  for  Class  I  clear  channel 
stations.  It  is  necessary,  however,  to 
convert  to  field  strength  exceeded  10% 
of  the  time  for  calculating  skywave 
interference  for  all  classes  of  stations. 
Studies  indicate  that  this  conversion  is  a 
function  of  the  midpoint  geomagnetic 
latitude  of  the  propagation  path  and 
varies  from  approximately  6  dB  in  low- 
latitude  areas  to  more  than  10  dB  in 
high-latitude  areas.  A  formula  shown  in 
the  Appendix  has  been  developed  that 
depicts  the  conversion  factor  as  a 
function  of  geomagnetic  latitude.  We  are 
proposing  use  of  this  formula  in 
determining  the  applicable  conversion 
factor. 

11.  Recognizing  the  relationship 
between  the  skywave  propagation 
model  which  we  are  considering  in  this 
Notice  and  other  assignment  criteria 


that  may  be  considered  in  future  rule 
making  proceedings,  we  note  that  there 
may  be  practical  reasons  for  considering 
a  delay  in  implementing  a  new 
propagation  model,  if  adopted,  until 
consideration  of  other  possible  changes 
to  interrelated  technical  assignment 
criteria  is  considered.  Rather  than 
implementing  various  changes  to  the 
technical  assignment  criteria  in  a  “piece 
meal”  fashion,  there  may  be  merit  in 
considering  implementing 
simultaneously  all  the  interrelated 
changes  that  may  ultimately  be  adopted. 
We  seek  comment  on  the  advisability  of 
such  an  approach. 

12.  It  would  not  be  our  intent  to 
require  any  modifications  of  existing 
operations  as  a  result  of  the  changes 
proposed  in  this  Notice.  Moreover,  we 
believe  that  the  same  principle  would 
apply  to  applications  pending  at  the 
time  any  changes  proposed  herein  are 
implemented. 

13.  This  is  a  nonrestricted  notice  and 
comment  rule  making  proceeding.  See 
§§  1.1201(b),  1.1202(f),  1.1203  and 
1.1206(a)  of  the  Commission's  Rules,  47 
CFR  §§  1.1201(b),  1.202(f),  1.1203  and 
1.1206(a)  for  rules  governing  permissible 
ex  parte  contacts. 

14.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605,  it  is 
certified  that  the  proposed  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
changes  proposed  only  relate  to  the 
standards  (curves  and  formulas)  used  to 
calculate  skywave  field  strength.  Actual 
interference  is  not  expected  to  increase 
as  a  result  of  the  specific  changes 
proposed  in  this  Notice. 

15.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements,  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

16.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission’s  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  December  27, 
1988,  and  reply  comments  on  or  before 
January  11, 1989.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding. 

17.  Authority  for  the  action  taken  is 
contained  in  sections  4(i),  303  and  307  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303  and  307. 
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List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

Appendix — Calculation  of  Skywave 
Field  Strength 

The  following  formulas  are  proposed 
to  be  used  in  place  of  the  curves  in 
§  73.190  of  the  FCC  Rules.  The  methods 
used  to  determine  other  factors  such  as 
radiation  value,  elevation  angle,  and  f(0) 
are  unchanged  and  can  be  determined 
by  referring  to  the  appropriate  section  of 
the  FCC  Rules. 


1.  Skywave  field  strength,  50%  of  the 
time  (at  SS+6J: 

The  skywave  field  strength,  Fc(50),  for 
a  characteristic  field  strength  of  100 
mV/M  at  1  km  is  given  by: 

Fc(50)  =  (97.5  -  20  log  D)  -  [2ir  +  4.95 
tan2  0u)V[D/ 1000)  dBfiiV/m)  (1) 

The  slant  distance,  D,  is  given  by: 

D  =  V40.000  +  tf'km  (2) 

The  geomagnetic  latitude  of  the 
midpoint  of  the  path,  4>m,  is  given  by: 

<}>m  =  arcsin[sin  Om  sin  78.5°  +  cos  am 
cos78.5°  cos(69  +  6*))  degrees  (3) 

The  short  great-circle  path  distance,  d, 
is  given  by: 


d  =  111.184/°  km  (4) 

Where: 

d°  =  arccos(sin  Or  sin  a*  +  cos  ar  cos  o« 
cos(6r— Z>r)l  degrees  (5) 

Where: 

Or  is  the  geographic  latitude  of  the 
transmitting  terminal  (degrees) 
or  is  the  geographic  latitude  of  the 
receiving  terminal  (degrees) 
br  is  the  geographic  longitude  of  the 
transmitting  terminal  (degrees) 
bR  is  the  geographic  longitude  of  the 
receiving  terminal  (degrees) 

Om  is  the  geographic  latitude  of  the 
midpoint  of  the  great-circle  path  and 
is  given  by: 

(6) 


js 


(  d°\  .  f  d°\  f  Bin  ay  —  sin  an  cosd®  'll  , 

(T  J  +  cos  sm  (T  j  (  CO,  }  J  degrMS 


au  —  90  —  arecos  |sin  an  cos  ^ 
bm  is  the  geographic  longitude  of  the  midpoint  of  the  great-circle  path  and  is  given  by: 


bM  =  bn  +  *  arccos  ^ 


cos (4^)  -  sin  a*  sin  a*/ 
cos  an  cos  a^i 


)] 


degrees 


Note(l):  If  |  0m  |  is  greater  than  60 
degrees,  equation  (1)  is  evaluated  for 
|  6m  |  =60  degrees. 

Note(2):  North  and  east  are 
considered  positive;  south  and  west 
negative. 

Note(3):  In  equation  (7),  k=  —1  if 
6«>6r,  otherwise  A =1. 

2.  Skywave  field  strength,  10%  of  the 
time  (at  SS+6J: 

The  skywave  field  strength,  Fc(10),  is 
given  by: 

Fe(10)=Fe(50)  +  I  dB(jiV/M)  (8) 

Where: 

A=6  when  |0m|  <40 

A=O.2|0m|  —  2  when  40  <  |0m|  <  60 

A  =  10  when  |0m|  >  40 

[FR  Doc.  88-26109  Filed  11-14-88;  8:45  am) 
BILLING  CODE  6712-01-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 
28  CFR  Part  2 

Paroling,  Recommitting  and 
Supervising  Federal  Prisoners; 
Property  Destruction  by  Arson  or 
Explosives 

agency:  United  States  Parole 
Commission,  Justice. 
action:  Proposed  rule  and  request  for 
comments. 

summary:  The  U.S.  Parole  Commission 
proposes  to  amend  its  paroling  policy 
guideline  that  refers  to  property 
destruction  by  arson  or  explosives.  The 


proposed  amendment  would  expand  the 
types  of  crimes  covered  by  that 
guideline  to  include  fires  which  are  not 
“arsons,”  but  which  involve  a  danger  or 
potential  danger  to  human  lives.  This 
proposal  reflects  the  Commission’s 
current  practice  of  rating  most  prison 
fires  under  this  guideline,  and  makes  it 
clear  that  a  fire  deliberately  set  in  a 
prison  is  normally  to  be  treated  as 
equivalent  in  seriousness  to  an  arson, 
even  though  the  legal  definition  of 
“arson"  may  not  be  met,  in  every  case. 

date:  Public  comment  must  be  received 
by  December  15, 1988. 

ADDRESS:  Comments  should  be 
addressed  to:  Michael  A.  Stover,  Acting 
General  Counsel,  U.S.  Parole 
Commission,  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland  20815. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Stover,  Acting  General 
Counsel,  U.S.  Parole  Commission, 
telephone  (301)  492-5959. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Parole  Commission  has  traditionally 
considered  any  fire  deliberately  set  in  a 
prison  to  be  equivalent  in  seriousness  to 
an  arson,  and  has  rated  such  offenses  on 
its  guidelines  at  28  CFR  2.20  under 
Chapter  Three,  Subchapter  A,  paragraph 
301  ("Property  Destruction  by  Arson  or 
Explosives”). 

The  heading  of  paragraph  301, 
however,  is  so  drafted  as  to  require  the 
Commission  to  term  every  prison  fire 
that  fits  the  substantive  definitions  at 
301  (a)  or  (b)  to  be  an  “arson,”  which  is 
not  always  a  legally  defensible 


(7) 

proposition.  Arson  (as  commonly 
defined  in  the  statutes  of  the  states  in 
which  Federal  prisons  are  located)  is  a 
term  that  does  not  cover  every  type  of 
serious  fire  that  can  occur  inside  a 
prison.  Yet,  in  the  commission’s  view, 
the  offenses  are  equivalent  because  a 
deliberate  fire  set  in  a  prison  has 
enormous  potential  for  taking  human 
life. 

This  potential  may  lie  in  an  immediate 
danger  to  other  prisoners  because  of  the 
physical  constraints  of  the  prison  setting 
(danger  of  smoke-inhalation,  injury  from 
attempts  to  escape  the  scene  of  the  fire, 
and  the  like)  or  it  may  be  secondary,  in 
that  even  a  fire  with  no  immediately 
harmful  potential  tends  to  encourage  the 
setting  of  more  fires,  either  by  the  same 
inmate  or  others,  if  not  adequately 
deterred. 

The  Commission’s  view  of  the 
seriousness  of  prison  fires  is  based  on  a 
review  of  the  many  tragic  episodes  over 
the  past  twenty  years,  in  which  scores 
of  lives  have  been  lost  in  prison  fires. 

Therefore,  the  Commission  proposes 
to  delete  the  reference  to  “arson"  in  the 
heading  of  paragraph  301  and  to 
substitute  the  more  general  term  “fire”. 
A  fire  that  meets  the  definitions  in 
paragraphs  301  (a)  and  (b)  will 
necessarily  include  all  serious  prison 
fires,  whether  arson  or  not.  If  a  prison 
fire  is  not  serious  enough  to  pose  some 
potential  danger  to  human  lives  or  to 
property,  it  would  be  considered  as  an 
administrative  violation  only. 

This  proposed  rule  change  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
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within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  Probation  and  parole. 
Prisoners. 

The  Proposed  Amendment 

Accordingly,  the  Commission 
proposes  to  amend  Part  2  of  28  CFR  as 
follows: 

PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

§  2.20  [Amended] 

2.  28  CFR  2.20,  Chapter  Three, 
Subchapter  A,  Paragraph  301,  is 
amended  to  substitute  the  word  “fire” 
for  the  word  "arson”  in  the  heading  of 
paragraph  301.  This  heading  is  revised 
to  read  as  follows: 

CHAPTER  3— OFFENSES  INVOLVING 
PROPERTY 

Subchapter  A — Arson  and  Other  Property 
Destruction  Offenses 

301  Property  Destruction  by  Fire  or 
Explosives 

Issued  in  Chevy  Chase,  Maryland,  on 
October  14, 1988. 

Benjamin  F.  Baer, 

Chairman,  U.S.  Parole  Commission. 

[FR  Doc.  88-26325  Filed  11-14-88:  8:45  am) 
BILLING  CODE  4410-01-M 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  General  License  GTE: 
Certifications  for  General  License  GTE 
(Temporary  Exports). 

Form  Number:  Agency — EAR 
371.11(b)(1);  OMB— 0694-0029. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  154  respondents;  80  reporting/ 
recordkeeping  hours.  Average  hours  per 
respondent  is  31  minutes. 

Needs  and  Uses:  The  Export 
Administration  Regulations  authorizes 
the  temporary  export  of  some  controlled 
commodities  without  the  requirement  to 
obtain  a  validated  license.  This  special 
authorization  is  the  General  License 
GTE.  However,  an  exporter  must  supply 
certain  information  to  BXA  prior  to 
shipping  under  the  General  License 
GTE.  The  information  provided  is  used 
by  BXA  to  make  sure  that  the  exporter 
is  making  proper  use  of  the  GTE  license. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  On  occasion/ 
Recordkeeping. 

Respndent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  November  2. 1988. 

Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

[FR  Doc.  88-26282  Filed  11-14-88;  8:45  am) 
BILLING  CODE  3510-CW-M 


Bureau  of  the  Census 

Annual  Wholesale  Trade; 

Determination 

In  accordance  with  Title  13,  United 
States  Code,  sections  182,  224,  and  225, 1 
have  determined  the  Census  Bureau 
needs  to  collect  data  covering  year-end 
inventories,  annual  sales,  and  purchases 
to  provide  a  sound  statistical  basis  for 
the  formation  of  policy  by  various 
governmental  agencies.  These  data  also 
apply  to  a  variety  of  public  and  business 
needs.  This  annual  survey  is  a 
continuation  of  similar  wholesale  trade 
surveys  conducted  each  year  since  1978. 
It  provides  on  a  comparable 
classification  basis  annual  sales  and 
purchases  for  1988  and  inventories  for 

1987  and  1988.  Starting  this  year,  data  on 
inventory  related  expenses  required  by 
the  Tax  Reform  Act  of  1986  also  will  be 
collected  for  1987  and  1988.  These  data 
are  not  available  publicly  on  a  timely 
basis  from  nongovernmental  or  other 
governmental  sources. 

The  Census  Bureau  will  require 
selected  firms  operating  merchant 
wholesale  establishments  in  the  United 
States  (with  sales  sizes  determining  the 
probability  of  selection)  to  report  in  the 

1988  Annual  Wholesale  Trade  Survey. 
We  will  furnish  report  forms  to  the  firms 
covered  by  this  survey  and  will  require 
their  submission  within  30  days  after 
receipt.  The  sample  will  provide,  with 
measurable  reliability,  statistics  on  the 
subjects  specified  above. 

We  will  provide  copies  of  the  forms 
upon  written  request  to  the  Director, 
Bureau  of  the  Census,  Washington,  DC 
20233. 

I  have  directed,  therefore,  that  an 
annual  survey  be  conducted  for  the 
purpose  of  collecting  these  data. 


Dated:  November  8, 1988. 

John  G.  Keane, 

Director,  Bureau  of  the  Census. 

[FR  Doc.  88-26320  Filed  11-14-88;  8:45  am) 
BILLING  CODE  >510-07-M 


Bureau  of  Export  Administration 

The  MCTL  Implementation  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  December  6, 

1988,  9:30  a.m.,  Herbert  C.  Hoover 
Building,  Room  4830, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  Committee  advises  and  assists 
the  Office  of  Technology  and  Policy 
Analysis  in  the  implementation  of  the 
Militarily  Critical  Technologies  List 
(MCTL)  into  the  Export  Administration 
Regulations  and  provides  for  continuing 
review  to  update  the  Regulations  as 
needed. 

Agenda 

Open  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Introduction  of  members  &  Public 
Attendees. 

3.  Introduction  of  Invited  Guests. 

4.  Presentation  of  Papers  or  Comments 
by  the  Public. 

5.  Summary  of  Committee 
Recommendation  Regarding  COCOM 
Participation. 

6.  Proposed  New  Approach  to  Control 
List  Development  Based  on  Military 
Requirements  of  Adversary  Countries. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto.  The  General  Session  of 
the  meeting  will  be  open  to  the  public 
and  a  limited  number  of  seats  will  be 
available.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended 
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that  the  series  of  meetings  or  portions  of 
meetings  of  the  committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 

The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes 
contact  Ruth  D.  Fitts,  202-377-2583. 

Date;  November  8, 1988. 

Betty  A.  Ferrell, 

Acting  Director,  Technical  Support  Staff, 
Office  of  Technology  and  Policy  Analysis. 

(FR  Doc.  88-26329  Filed  11-14-88;  8:45  am) 
BILLING  CODE  3510-OT-M 

National  Oceanic  and  Atmospheric 
Administration 

Taking  of  Marine  Mammals  incidental 
to  Commercial  Fishing  Operations 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  finding  of 
conformance. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NMFS,  announces  that  the 
Government  of  Vanuatu  has  submitted 
information  which  demonstrates  that 
Vanuatu  and  the  tuna  purse  seine 
fishing  vessels  under  its  control  are  in 
conformance  with  U.S.  marine  mammal 
regulations.  As  a  result  of  this  finding, 
yellowfin  tuna  from  Vanuatu  may  be 
imported  into  the  United  States. 

DATES:  This  finding  is  effective 
November  14, 1988  and  remains  in  effect 
until  December  31, 1989. 

ADDRESS:  A  copy  of  the  administrative 
record  for  this  determination  may  be 
obtained,  at  cost,  by  contacting  the 
Regional  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,  Terminal  Island,  CA 
90731. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 

Charles  Fullerton,  Regional  Director,  or 
J.  Gary  Smith,  Deputy  Regional  Director, 
Southwest  Region,  NMFS  at  213-514- 
6196. 

SUPPLEMENTARY  INFORMATION:  On 

March  18, 1988  (53  FR  8910),  the  NMFS 
promulgated  interim  final  rules 
concerning  the  importation  of  yellowfin 


tuna  caught  by  purse  seines  in  the 
eastern  tropical  Pacific  Ocean  (ETP). 
Under  this  rule,  in  order  to  import 
yellowfin  tuna  into  the  United  States, 
any  nation  which  has  purse  seine 
vessels  of  400  tons  carrying  capacity  or 
greater  operating  in  the  ETP  must  supply 
documentary  evidence  that  it  has  a 
regulatory  program  governing  the 
incidental  taking  of  marine  mammals 
(porpoise)  in  the  tuna  fishery  and  a 
resultant  mortality  rate  of  marine 
mammals  which  are  comparable  to  that 
of  the  United  States. 

The  Government  of  Vanuatu  has 
submitted  its  laws  for  the  protection  of 
marine  mammals  involved  in  the  tuna 
purse  seine  fishery  and  the  required 
information  relating  to  the  tuna  vessels 
fishing  under  its  laws  and  marine 
mammal  mortality  performance  of  those 
vessels.  The  Assistant  Administrator 
finds,  after  consultation  with  the 
Department  of  State,  that  the  laws  and 
program  for  the  protection  of  porpoise 
are  comparable  to  those  of  the  United 
States  (50  CFR  216.24).  Data  relating  to 
fleet  performance  during  1986, 1987  and 
part  of  1988,  were  prepared  by  the  Inter- 
American  Tropical  Tuna  Commission 
(IATTC)  based  on  reports  from 
observers  placed  aboard  fishing  vessels 
by  the  IATTC.  The  Assistant 
Administrator  accepts  these  data  as 
accurate  and  meet  the  requirements  of 
the  interim  rule. 

The  interim  rule  does  not  require  that 
a  nation's  fleet  porpoise  mortality 
performance  meet  either  the  negative 
trend  test  or  the  comparability  test  for 
1988.  Therefore,  the  Government  of 
Vanuatu  has  met  all  of  the  current 
requirements  for  importing  yellowfin 
tuna  into  the  United  States. 

Date:  November  9, 1988. 

James  W.  Brennan, 

Assistant  Administrator  for  Fisheries. 

(FR  Doc.  88-26286  Filed  11-14-88:  8:45  am] 
BILUNG  CODE  3510-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Levels  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Bangladesh; 
Correction 

November  9, 1988. 

Correction 

In  footnote  2  of  the  table  in  the  letter 
to  the  Commissioner  of  Customs 
published  on  January  12, 1988  (53  FR 
752),  add  TSUSA  numbers  384.0505, 


384.0511  and  384.0512  to  the  TSUSA’s  for 
Category  341pt. 

Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  88-28327  Filed  11-14-88;  8:45  am] 
BAUNG  CODE  3510-DR-M 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  From  Taiwan;  Correction 

November  9, 1988. 

Correction 

In  the  table  in  the  letter  to  the 
Commissioner  of  Customs  published  on 
January  4, 1988  (page  63,  third  column), 
correct  the  level  for  Category  659-C 
from  1,176,146  pounds  to  1,178,146 
pounds. 

Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  88-26327  Filed  11-14-88;  8:45  am] 

BILUNG  CODE  3510-Dfl-M 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

tCPSC  Docket  89-C0001] 

Designs  By  Cyrena,  Inc.;  Provisional 
Acceptance  of  a  Settlement 
Agreement 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Provisional  acceptance  of  a 
Settlement  Agreement  under  the 
Flammable  Fabrics  Act. 

SUMMARY:  Under  requirements  of  16 
CFR  1605.13,  the  Commission  must 
publish  in  the  Federal  Register  consent 
agreements  which  it  provisionally 
accepts  under  the  Flammable  Fabrics 
Act.  Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Designs  By  Cyrena,  Inc.,  a  corporation, 
and  Cyrena  Anne  Nolan,  individually 
and  as  an  officer  of  the  corporation. 
DATE:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  by  filing  a  written  request 
with  the  Office  of  the  Secretary  by 
November  30, 1988. 

ADDRESS:  Persons  wishing  to  comment 
on  this  Settlement  Agreement  should 
send  written  comments  to  the  Office  of 
the  Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Moore,  Jr.,  Trial  Attorney, 
Directorate  for  Compliance  and 
Administrative  Litigation,  Consumer 
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Product  Safety  Commission, 

Washington,  DC  20207;  telephone  (301) 
492-6626. 

SUPPLEMENTARY  INFORMATION: 

(attached) 

Date:  November  8, 1988. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

In  the  Matter  of  Designs  By  Cyrena,  Inc.,  a 
corporation,  and  Cyrena  Anne  Nolan, 
individually  and  as  an  officer  of  the 
corporation,  CPSC  Docket  No.  89-C0001. 

Consent  Order  Agreement 

Cyrena  Anne  Nolan  and  Designs  By 
Cyrena,  Inc.,  3721  Fox  Hollow,  Fort 
Worth,  Texas  76109  (hereinafter 
“Respondents”),  enter  into  this  Consent 
Order  Agreement  (hereinafter, 
“Agreement”)  with  the  staff  (hereinafter, 
the  “staff')  of  the  Consumer  Product 
Safety  Commission  (Commission) 
pursuant  to  the  procedure  for  Consent 
Order  Agreements  contained  in 
§  1605.13  of  the  Commission’s 
Procedures  for  Investigations, 

Inspections,  and  Inquiries  under  the 
Flammable  Fabrics  Act  (FFA),  16  CFR 
1605. 

This  Agreement  and  Order  are  for  the 
sole  purpose  of  settling  allegations  of 
the  staff  that  Respondents  sold 
children’s  sleepwear  that  is  subject  to, 
but  failed  to  comply  with,  the 
Flammable  Fabrics  Act  and  the 
Standards  for  the  Flammability  of 
Children’s  Sleepwear:  Sizes  0  Through 
6x  (FF  3-71,  amended),  16  CFR  1615,  and 
Sizes  7  Through  14  (FF  5-74),  16  CFR 
1616  (hereinafter,  the  "Children's 
Sleepwear  Standard”),  issued 
thereunder,  as  more  fully  set  forth  in  the 
complaint  accompanying  this 
Agreement. 

Respondents  And  The  Staff  Agree 

1.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  in  this 
matter  under  the  following  acts: 
Consumer  Product  Safety  Act  (15  U.S.C. 
2051  et  seq.).  Flammable  Fabrics  Act  (15 
U.S.C.  1191  et  seq.),  and  Federal  Trade 
Commission  Act  (15  U.S.C.  41  et  seq.). 

2.  Respondent  Cyrena  Anne  Nolan  is 
the  President  of  the  respondent 
corporation,  Designs  By  Cyrena,  Inc., 
incorporated  under  the  laws  of  the  State 
of  Texas. 

3.  Respondents  are  engaged  in  the 
manufacture  and  sale  of  children’s 
sleepwear  with  the  principal  place  of 
business  located  at  3721  Fox  Hollow, 
Fort  Worth,  Texas,  76109. 

4.  Respondents  are  now  and  have 
been  engaged  in  one  or  more  of  the 
following:  The  manufacture  for  sale,  the 
sale,  or  the  offering  for  sale,  in 
commerce,  or  the  introduction,  delivery 


for  introduction,  transportation  in 
commerce,  or  the  sale  or  delivery  after 
sale  or  shipment  in  commerce,  of  a 
product,  fabric,  or  related  material 
which  is  subject  to  the  requirements  of 
the  Flammable  Fabrics  Act,  15  U.S.C. 

1191  et  seq.,  and  the  Children’s 
Sleepwear  Standard. 

5.  This  Agreement  is  for  settlement 
purposes  only,  does  not  constitute  an 
admission  by  Respondents  that  they 
have  violated  the  law,  and  becomes 
effective  only  upon  its  final  acceptance 
by  the  Commission  and  service  of  the 
incorporated  Order  upon  Respondents. 

6.  Respondents  waive  (a)  all 
requirements  for  findings  of  fact  and 
conclusionsof  law  in  the  disposition  of 
this  matter,  and  (b)  administrative  and 
judicial  review  of  the  facts  and 
proceedings. 

7.  The  requirements  of  this  Order  are 
in  addition  to,  and  not  to  the  exclusion 
of,  other  remedies  such  as  criminal 
penalties  which  may  be  pursued  under 
section  7  of  the  FFA,  15  U.S.C.  1196. 

8.  Violation  of  the  provisions  of  the 
Order  may  subject  Respondents  to  a 
civil  penalty  for  each  such  violation,  as 
prescribed  by  law. 

9.  The  Commission  may  disclose  the 
terms  of  this  Consent  Order  Agreement. 

10.  This  Agreement  and  the  Complaint 
accompanying  the  Agreement  may  be 
used  in  interpreting  the  Order. 

11.  No  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  this  Agreement  or  Order 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

Upon  acceptance  of  this  Agreement, 
the  Commission  shall  issue  the  following 
Order: 

Order 

/ 

It  is  Hereby  Ordered  That 
Respondents,  and  their  successors  and 
assigns,  agents,  representatives,  and 
employees  of  the  respondent 
corporation,  directly  or  through  any 
person,  corporation,  subsidiary, 
division,  or  other  business  entity,  or 
through  any  agency,  device  or 
instrumentality,  do  forthwith  cease  and 
desist  from  selling  or  offering  for  sale,  in 
commerce,  or  manufacturing  for  sale,  in 
commerce,  or  importing  into  the  United 
States  or  introducing,  delivery  for 
introduction,  transporting  or  causing  to 
be  transported,  in  commerce,  or  selling 
or  delivering  after  sale  or  shipment  in 
commerce,  any  product,  fabric  or  related 
material  which  fails  to  conform  to  the 
Standards  for  the  Flammability  of 
Children’s  Sleepwear,  Sizes  0  through 
6X  (FF  3-71,  amended)  16  CFR  1615,  and 


Sizes  7  through  14  (FF  5-74),  16  CFR 
1616. 

II 

It  is  Further  Ordered  That 
Respondents  perform  all  Flammability 
testing  required  by  §§  1615.3, 1615.4, 
1615.32, 1615.35, 1616.3, 1616.4, 1616.5, 

1616.32,  and  1616.35  of  the  Children’s 
Sleepwear  Standard,  16  CFR  1615.3, 

1615.4, 1615.32, 1615.35, 1616.3, 1616.4, 

1616.5. 1616.32,  and  1616.35. 

III 

It  is  Further  Ordered  That 
Respondents  prepare  and  maintain  all 
written  records  required  by 
§§  1615.31(e)  and  1616.31(d)  of  the 
Children’s  Sleepwear  Standard,  16  CFR 
1615.31(e)  and  1616.31(d). 

IV 

It  is  Further  Ordered  That 
Respondents  shall  forthwith  distribute  a 
copy  of  this  Order  to  each  contractor 
and  subcontractor  with  whom  they  do 
business. 

V 

It  is  Further  Ordered  That 
Respondents  shall,  within  sixty  (60) 
days  after  service  upon  them  of  this 
Order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they  have 
complied  with  this  Order. 

VI 

It  is  Further  Ordered  That  for  a  period 
of  five  (5)  years  from  the  date  this  Order 
becomes  final  within  the  meaning  of  the 
Federal  Trade  Commission  Act, 
Respondents  notify  the  Commission  of 
any  proposed  change  in  the  way 
Respondents  do  business  which  may 
affect  their  compliance  obligations 
arising  out  of  this  Order.  Respondents 
shall  notify  the  Commission  of  each 
such  change  24  hours  after  learning  of 
same. 

VII 

It  is  Further  Ordered  That  the 
Consent  Order  Agreement  is 
provisionally  accepted  pursuant  to  16 
CFR  1605.13,  and  shall  be  placed  on  the 
public  record,  and  the  Commission  shall 
announce  provisional  acceptance  of  the 
Consent  Order  Agreement  in  the 
Commission’s  Public  Calendar  and  in 
the  Federal  Register. 

Any  agreement,  understanding, 
representation,  or  interpretation  that  is 
not  contained  in  this  Agreement  and  in 
the  incorporated  Order  may  not  be  used 
to  vary  or  contradict  the  terms  of  the 
Order  subsequently  issued  by  the 
Commission. 
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Signed  this  8th  day  of  November  1988. 
Cyrena  Anne  Nolan, 

Individually  and  as  President  of  Designs  by 
Cyrena,  Inc„  3721  Fox  Hollow,  Forth  Worth, 
Texas  76109. 

David  Schmeltzer, 

Associate  Executive  Director,  Directorate  for 
Compliance  and  Administrative  Litigation. 

Alan  H.  Schoem, 

Director,  Division  of  Administrative 
Litigation. 

William  J.  Moore,  Jr., 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Counsel  for  the  Commission  Staff, 
Consumer  Product  Safety  Commission. 
Washington,  DC 20207. 

By  direction  of  the  Commission,  this 
Consent  Order  Agreement  is 
provisionally  accepted  pursuant  to  16 
CFR  1605.13,  and  shall  be  placed  on  the 
public  record,  and  the  Commission  shall 
announce  provisional  acceptance  of  the 
Consent  Order  Agreement  in  the 
Commission's  Public  Calendar  and  in 
the  Federal  Register. 

So  Ordered  by  the  Commission,  this  8th 
day  of  November  1988. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

Complaint 

Nature  of  Proceedings 

In  the  matter  of  Cyrena  Ann  Noland,  d/b/a 
Designs  by  Cyrena  Ann  Noland,  CPSC 
Docket  No.  89-C0001. 

The  staff  of  the  Consumer  Product 
Safety  Commission  believes  that  Cyrena 
Ann  Noland,  doing  business  as  Designs 
by  Cyrena  Ann  Noland,  (hereinaffer 
"Respondent”),  as  a  sole  proprietorship 
under  the  laws  of  the  State  of  Texas,  is 
subject  to  and  has  violated  provisions  of 
the  Flammable  Fabrics  Act,  as  amended, 

15  U.S.C.  1191  et  seq.  (hereinafter,  the 
“FFA");  the  Federal  Trade  Commission 
Act,  as  amended,  15  U.S.C.  41  et  seq. 
(hereinafter,  the  “FTCA");  and  the 
Standards  for  the  Flammability  of 
Children’s  Sleepwear.  Sizes  0  Through 
6X  (FF  3-71,  amended),  16  CFR  Part 
1615,  and  Sizes  7  Through  14  (FF  5-74), 

16  CFR  Part  1616  (hereinafter,  the 
“Children’s  Sleepwear  Standard”).  It 
appears  to  the  Commission  from  the 
information  available  to  its  staff  that  it 
is  in  the  public  interest  to  issue  this 
complaint. 

Therefore,  by  virtue  of  the  authority 
vested  in  the  Commission  by  section 
30(b)  of  the  Consumer  Product  Safety 
Act,  as  amended,  15  U.S.C.  2079(b) 
(hereinafter,  the  “CPSA”);  the 
Commission  pursuant  to  sections  3  and 
5  of  the  FFA,  15  U.S.C.  1192  and  1194, 
and  section  5  of  the  FTCA,  15  U.S.C.  45, 
and  in  accordance  with  the 


Commission's  Rules  of  Practice  for 
Adjudicative  Proceedings,  16  CFR  Part 
1025,  hereby  issues  this  complaint  and 
states  the  staffs  charges  as  follows: 

1.  Respondent  Cyrena  Ann  Noland  is 
doing  business  as  Designs  by  Cyrena 
Ann  Noland,  a  sole  proprietorship  under 
the  laws  of  the  State  of  Texas. 

2.  Respondent’s  principal  place  of 
business  is  located  at  3721  Fox  Hollow, 
Fort  Worth,  Texas,  76109. 

3.  Respondent  is  engaged  in  the 
manufacturing  for  sale,  sale,  and 
offering  for  sale,  in  commerce,  and  has 
introduced,  delivered  for  introduction, 
transported  and  caused  to  be 
transported  in  commerce,  and  has  sold 
or  delivered  after  sale  or  shipment  in 
commerce,  as  the  term  “commerce”  is 
defined  in  section  2(b)  of  the  FFA,  15 
U.S.C.  1191(b),  children’s  sleepwear. 

4.  Each  article  of  children’s  sleepwear 
identified  in  paragraph  3  of  the 
complaint  is  a  product  of  wearing 
apparel,  either  size  0  to  6X  or  size  7  to 
14,  such  as  nightgowns,  pajamas,  or 
similar  or  related  items,  such  as  robes, 
intended  to  be  worn  primarily  for 
sleeping  or  activities  related  to  sleeping, 
and  is,  therefore: 

a.  “Children’s  sleepwear"  within  the 
meaning  of  §  1615.1(a)  or  §  1615.2(a)  of 
the  Children’s  Sleepwear  Standard; 

b.  An  “article  of  wearing  apparel”  and 
a  “product”  as  these  terms  are  defined 
in  sections  2  (d)  and  (h)  of  the 
Flammable  Fabrics  Act,  as  amended,  15 
U.S.C.  1191  (e)  and  (h). 

5.  Respondent  is  subject  to,  but  has 
failed  to  comply  with,  the  Children’s 
Sleepwear  Standard  in  that: 

a.  Respondent  failed  to  perform  any  of 
the  flammability  testing  required  by 

§  §  1615.3  and  1616.3  of  the  Children’s 
Sleepwear  Standard,  16  CFR  1615.3  and 
1616.3. 

b.  Respondent  failed  to  maintain  any 
of  the  manufacturing  specification  or 
test  records  required  by  §  §  1615.31(e) 
and  1616.31(d)  of  the  Children’s 
Sleepwear  Standard,  16  CFR  1615.31(e) 
and  1616.31(d). 

c.  Respondent  made  and  sold  in 
commerce  children’s  sleepwear  that 
failed  to  comply  with  the  test  criterion 
set  forth  at  §  1615.3(b)(1)  of  the 
Children’s  Sleepwear  Standard,  16  CFR 
1615.3(b)(1). 

6.  The  acts  by  Respondent  set  forth  in 
paragraph  6  of  the  complaint  are 
unlawful  and  constitute  an  unfair 
method  of  competition  and  an  unfair 
and  deceptive  practice  in  commerce 
under  the  FTCA,  in  violation  of  section 
3(a)  of  the  FFA,  15  U.S.C.  1192(a),  for 
which  a  cease  and  desist  order  may  be 
issued  against  Respondent  pursuant  to 
section  5(b)  of  the  FFA,  15  U.S.C. 


1194(b),  and  section  45  of  the  FTCA,  15 
U.S.C.  45. 

Relief  Sought 

Wherefore,  the  premises  considered, 
the  Commission  hereby  issues  this 

Complaint  on  the _ day  of 

_ ,  1988  for  Respondent  to 

show  cause  why  an  Order  to  cease  and 
desist  from  engaging  in  any  future 
violation  of  the  Standards  for  the 
Flammability  of  Children’s  Sleepwear 
Sizes  0  to  6X  and  7  to  14, 16  CFR  Parts 
1615  and  1616,  should  not  be  issued. 

By  direction  of  the  Commission. 

David  Schmeltzer, 

Associate  Executive  Director,  Directorate  for 
Compliance  and  Administrative  Litigation. 

Alan  H.  Schoem, 

Director,  Division  of  Administrative 
Litigation. 

William  J.  Moore,  Jr., 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Counsel  for  Commission  Staff. 
Consumer  Product  Safety  Commission, 
Washington,  DC 20207. 

(FR  Doc.  88-26323  Filed  11-14-88;  8:45  am) 
BILUNG  COOE  6355-01-M 


DEPARTMENT  OF  EDUCATION 
[84.1 16G] 

Applications  for  New  Awards  Under  a 
Targeted  Competition  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education  (FIPSE)  for  Fiscal  Year  1989 

Purpose:  Provides  grants  to  or  enters 
into  cooperative  agreements  with 
institutions  of  postsecondary  education 
and  other  public  and  private  institutions 
and  agencies  to  improve  postsecondary 
education  and  educational 
opportunities. 

Deadline  for  Transmittal  of 
Applications:  January  31, 1989. 

Applications  Available:  November  22, 
1988. 

Available  Funds:  $30,000. 

Estimated  Size  of  Awards:  $5,000. 

Estimated  Number  of  Awards:  6. 

Project  Period:  12  months. 

Priorities:  In  accordance  with  34  CFR 
630.11(b)(5)  and  34  CFR  75.105(c)  (3),  the 
Secretary  establishes  an  absolute 
priority  for  applications  proposing  to 
support  efforts  by  postsecondary 
educational  practitioners  to  contibute  to 
knowledge  about  postsecondary 
education,  or  to  the  improvement  of 
postsecondary  education,  by  producing 
a  document  or  other  product,  or  by 
engaging  in  an  activity  designed  to  share 
the  practitioner’s  knowledge  with 
others.  Only  applications  meeting  this 
absolute  priority  will  be  considered 


45956 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday,  November  15,  1988  /  Notices 


under  this  competition.  Within  this 
absolute  priority,  the  Secretary 
establishes  an  invitational  priority  for 
application  proposing  to  develop  and 
present  lectures  on  key  issues  in 
postsecondary  education  at  conferences 
and  educational  institutions.  However, 
other  applications  meeting  the  absolute 
priority  are  also  eligible.  Applications 
are  invited  on  the  issues  listed  below. 
However,  applications  that  address 
other  significant  issues  in  postsecondary 
education  are  also  eligible. 

(1)  Despite  the  increasing  cost  of  a 
college  education,  and  despite  the 
decreasing  population  of  young  people, 
college  enrollments  have  continued  to 
increase.  What  has  been  the  impact  on 
the  nature  and  quality  of  postsecondary 
education?  What  has  been  the  influence 
of  the  changing  workplace  and 
economy? 

(2)  Demographers  expect  that  the 
racial  and  ethnic  composition  of  the 
United  States  will  be  markedly  different 
in  the  near  future.  How  can 
postsecondary  education  best  respond? 
What  can  be  learned  from  earlier 
responses  to  previous  demographic 
shifts? 

(3)  What  are  the  important  changes  in 
colleges'  curricular  offerings  and 
students'  curricular  choices  during  the 
past  decade?  Are  there  significant 
commonalities  in  the  way  the  disciplines 
have  evolved  during  this  period?  What 
should  be  the  content  to  postsecondary 
education  in  the  future? 

Selection  Criteria 

Applications  will  be  evaluated  on  the 
basis  of  the  following  selection  critieria 
chosen  from  those  listed  in  34  CFR 
630.32. 

(a)  Significance  for  Postsecondary 
Education 

Each  proposed  project  will  be 
reviewed  for  its  significance  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Achieve  the  purpose  of  the 
targeted  competition  as  explained  in  the 
priorties  section  of  this  notice;  and 

(2)  Address  an  important  problem  or 
need. 

(b)  Feasibility.  Each  proposed  project 
will  be  reviewed  for  its  feasibility  by 
determining  the  extent  to  which  the 
applicant  is  capable  of  carring  out  the 
proposed  project,  as  evidenced  by — 

(1)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supplies;  and 

(2)  The  qualifications  of  key  personnel 
who  will  conduct  the  project.  The 
Secretary  will  give  equal  weight  to  the 
selection  criteria  on  significance  and 


feasibility.  Within  each  of  these  criteria, 
the  Secretary  will  give  equal  weight  to 
each  of  subcriteria.  In  applying  the 
criteria,  the  Secretary  first  analyzes  an 
application  in  terms  of  each  individual 
criterion.  The  Secretary  then  bases  the 
final  judgment  of  an  application  on  an 
overall  assessment  of  the  degree  to 
which  the  applicant  addresses  all 
selection  criteria. 

Applicable  Regulations 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Parts  74,  75,  77,  78, 
and  80  with  the  exceptions  noted  in  34 
CFR  630.4(b),  and  (b)  the  regulations  for 
the  Fund  for  the  Improvement  of 
Postsecondary  Education,  34  CFR  Part 
630. 

For  Application  or  Information 
Contact:  Brian  Lekander,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  (Room  3100,  ROB-3), 
Washington,  DC  20202-5175.  Telephone 
(202)  732-5750. 

Program  Authority:  20  U.S.C.  1135-1135a-3. 
Dated:  November  4, 1988. 

Kenneth  D.  Whitehead, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  88-26386  Filed  11-14-88;  8:45  am] 
BILLING  CODE  4000-01-M 

Office  of  Educational  Research  and 
Improvement 

Advisory  Council  on  Education 
Statistics;  Meeting 

agency:  Advisory  Council  on  Education 
Statistics  (ACES). 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATE:  December  15-16, 1988. 

ADDRESS:  555  New  Jersey  Avenue  NW., 
AFT  Conference  Room,  9th  Floor, 
Washington,  DC  20208. 

FOR  FURTHER  INFORMATION  CONTACT: 
Iris  Silverman,  Executive  Director, 
Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue, 
Room  400J,  Washington,  DC  20208-5574, 
Telephone:  (202)  357-6831. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Education 


Statistics  is  established  under  section 
406(c)(1)  of  the  Education  Amendments 
of  1974,  Pub.  L.  93-380.  The  Council  is 
established  to  review  general  policies 
for  the  operation  of  the  National  Center 
for  Education  Statistics  (NCES)  in  the 
Office  of  Educational  Research  and 
Improvement  and  is  responsible  for 
advising  on  standards  to  insure  that 
statistics  and  analyses  disseminated  by 
NCES  are  of  high  quality  and  are  not 
subject  to  political  influence.  The 
meeting  of  the  Council  is  open  to  the 
public.  The  proposed  agenda  includes 
the  following: 

•  Dropout  Program 

•  Linkages  Between  CCD  and  Census 
Mapping 

•  National  Cooperative  Education 
Statistics  System 

•  NCES  Under  New  Legislation 

•  Library  Statistics  Program 

•  National  Assessment  of  Educational 
Progress 

•  Council  Business. 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director,  Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue  NW., 
Room  400J,  Washington,  DC  20208-5574. 

Date:  November  4, 1988. 

Patricia  M.  Hines, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 

(FR  Doc.  88-26271  Filed  11-14-88  8:45  am] 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  Meeting  and 
Invitation  for  Public  Views  and 
Comments  on  Increasing  Western 
Participation  in  the  1989  Clean  Coal 
Technology  Solicitation 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  meeting  to  invite 
public  views  and  comments  on  potential 
means  to  increase  the  number  of 
proposed  Western  projects  that  respond 
to  the  1989  Clean  Coal  Technology 
solicitation. 

summary:  The  Department  of  Energy’s 
(DOE)  Office  of  Fossil  Energy  (FE)  has 
issued  two  solications  offering  cost- 
shared  financial  assistance  for  Clean 
Coal  Technology  (CCT)  demonstration 
projects:  The  first  Program  Opportunity 
Notice  (PON),  dated  February  17, 1986, 
yielded  51  proposals,  of  which  only  8 
projects  (16  percent)  were  located  in 
Western  states;  the  more  recent  PON, 
issued  February  22, 1988,  resulted  in  55 
submittals,  with  about  10  projects 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday,  November  15,  1988  /  Notices 


45957 


proposed  for  Western  locations  (18 
percent).  Since  55  percent  of  the 
Nation’s  demonstrated  reserve  base  of 
coal  is  located  in  states  that  are  west  of 
the  Mississippi  River,  DOE  is  concerned 
that  the  level  of  Western  participation  in 
the  CCT  Program  is  disproportionately 
low.  Accordingly,  the  purpose  of  the 
DOE  Meeting  described  in  this  Notice  is 
to  seek  suggestions  from  the  public  for 
possible  means  to  increase  Western- 
project  participation  in  the  third 
solicitation,  which  will  be  issued  by 
May  1, 1989. 

Introduction 

The  third  Clean  Coal  Technology 
(CCT)  solicitation  (to  be  issued  by  May 
1, 1989),  is  related  to  the  decision  by 
President  Reagan  on  March  18, 1987,  to 
seek  $2.5  billion  to  fund  the 
demonstration  of  innovative  clean  coal 
technologies  over  a  five-year  period, 
provided  that  the  appropriate  projects 
are  proposed  that  meet,  among  other 
things,  cost  sharing  requirements  similar 
to  those  that  were  provided  in  the  first 
February  17, 1986)  Clean  Coal  Technlogy 
(CCT)  solicitation. 

On  December  22, 1987,  Pub.  L.  100- 
202,  “An  Act  Making  Appropriations  for 
the  Department  of  the  Interior  and 
Related  Agencies  for  the  Fiscal  Year 
Ending  September  30, 1988,  and  for 
Other  Purposes,"  was  signed  into  law. 
This  Act,  among  other  things,  provided 
$575  million  to  conduct  cost-shared 
innovative  clean  coal  technology  (ICCT) 
projects  to  demonstrate  emerging  clean 
coal  technologies  that  are  capable  of 
retrofitting  or  repowering  existing 
facilities.  Pub.  L.  100-202,  in  its  reference 
to  Pub.  L.  99-190  of  December  19, 1985, 
also  specifically  addressed  the  levels 
and  forms  of  cost  sharing  that  were 
applicable  to  proposed  projects.  On 
February  22, 1988,  the  Innovative  CCT 
Program  Opportunity  Notice  (PON)  was 
issued  in  accordance  with  the 
requirements  of  the  Act.  Proposals  were 
due  by  May  23, 1988,  and  on  September 
28, 1988,  DOE  announced  that  16 
proposals  that  were  selected  to  proceed 
to  award  cooperative  agreements. 

Public  Law  100-446,  an  Act  "Making 
Appropriations  for  the  Department  of 
the  Interior  and  Related  Agencies  for  the 
Fiscal  Year  Ending  September  30, 1989, 
and  for  Other  Purposes"  (the  “Act”), 
which  was  enacted  on  September  27, 
1988,  provides,  among  other  things,  that 
$575  million  be  made  available  for 
additional  CCT  demonstration  projects. 
Guidance  is  provided  in  the 
accompanying  Conference  Report  100- 
862  (the  "Report"),  including  the 
stipulation  lhat,  “Projects  selected  .  .  . 
shall  be  suoject  to  all  provisos 
contained  under  this  head  in  Public 


Laws  99-190  and  100-202  as  amended 
by  this  Act." 

Furthermore,  the  Report  stipulates 
that,  “a  request  for  proposals  should  be 
issued  by  May  1, 1989,  with  proposals 
due  no  later  than  120  days  after 
issuance  of  the  request  for  proposals  (by 
August  28, 1989),  and  that  the  Secretary 
of  Energy  should  make  project 
selections  no  later  than  120  days  after 
receipt  of  proposals  (by  December  26, 
1989).” 

Purpose  of  the  Meeting: 

Although  55  percent  of  the 
demonstrated  United  States  coal  reserve 
base  is  located  in  states  west  of  the 
Mississippi  River,  relatively  few  of  the 
proposals  that  have  been  submitted  to 
DOE  in  response  to  the  CCT 
solicitations  have  offered  projects 
located  in  the  West.  In  1986,  in  response 
to  the  first  CCT  solicitation  (entitled 
"Program  Opportunity  Notice  for  Clean 
Coal  Technology  Demonstration 
Projects”),  which  offered  to  provide 
cost-shared  financial  assistance  for  CCT 
demonstration  projects,  51  proposals 
were  received.  Of  these,  one  each  was 
from  the  States  of  California,  Colorado, 
Utah,  and  Wyoming,  while  two  each 
were  from  Montana  and  Texas;  in  total, 

8  proposals  offered  western  projects. 
Similarly,  when  the  second  solicitation 
was  issued  in  1988  (entitled,  “Program 
Opportunity  Notice  for  Innovative  Clean 
Coal  Technology  Demonstration 
Projects”),  the  result  was  a  total  of  55 
proposals,  of  which  10  were  located  in 
the  west:  One  in  California,  and  three 
each  in  Montana,  Texas,  and  Wyoming. 

In  planning  for  the  third  CCT 
solicitation,  DOE  is  interested  in 
identifying  means  of  encouraging  greater 
participation  by  western  offerors.  The 
December  2, 1988,  meeting  announced  in 
this  Notice  will  give  interested  persons 
an  opportunity  to  present  their  views, 
comments,  and  recommendations  with 
regard  to  western  projects/ western  coal 
aspects  of  the  forthcoming  solicitation. 

Additional  Meetings 

Interested  parties  should  note  that 
DOE  is  planning  to  convene  a  series  of 
public  meetings  to  discuss  all  issues 
pertaining  to  the  May  1989  CCT 
solicitation.  These  meetings,  which  will 
be  held  in  early  1989  in  different  cities, 
will  provide  opportunities  for  written 
comments  and  public  participation.  (See 
also  the  Section,  "Public  Participation: 
Written  Comments,"  below.) 

Meeting  Date  and  Location 

The  public  meeting  will  be  held  at  9:00 
a.m.  on  Friday,  December  2, 1988,  at  the 
Little  America  Cheyenne  Hotel,  at  the 
Junction  of  Interstate  Highway  80  and 


Interstate  Highway  25,  Cheyenne, 
Wyoming  82001  (Telephone  307-634- 
2771). 

Format  of  the  Meeting 

The  meeting  will  commence  with  a 
plenary  session  that  will  include 
introductory  remarks  and  program 
overviews  by  government  and  private 
sector  officials.  After  a  brief  recess, 
there  will  be  concurrent  Discussion 
Workshops  led  by  panels  of  DOE 
officials.  There  will  not  be  any  formal 
presentations  or  statements  in  the 
Workshops.  Attendees  will  be  asked  to 
engage  in  informal,  unstructured, 
discussions  with  the  panelists  on  how  to 
increase  the  number  of  western  projects 
that  are  proposed  in  response  to  the 
forthcoming  solicitation. 

Finally,  attendees  will  meet  in  a 
closing  plenary  session.  The  chairperson 
of  each  Workshop  will  review  and 
summarize  the  discussion  that  ensued  in 
his/her  Workshop,  and  the 
recommendation  that  resulted.  The 
meeting  is  expected  to  adjourn  in  the 
late  afternoon. 

Public  Participation 

Individuals  may  attend  the  meeting 
without  notification  in  advance  to  DOE, 
and  there  is  no  registration  fee  or  other 
charge  for  attendance.  Attendees  are 
responsible  for  making  their  own  travel 
and  lodging  arrangements.  DOE  will  not 
provide  any  meals  or  other  refreshments 
at  the  meeting.  The  public  is  further 
advised  that  DOE  cannot  reimburse 
those  who  attend  this  meeting  (or  the 
future  public  meetings)  or  otherwise 
submit  views  to  DOE  for  any  expenses 
that  they  may  incur  in  responding  to  this 
Notice. 

Written  Comments 

Written  comments  may  be  submitted 
by  individuals  who  are  not  able  to 
attend  the  public  meeting,  and  also  by 
persons  who  do  not  attend  the  meeting 
and  subsequently  wish  to  provide 
written  material  to  DOE. 

.Written  comments  that  include 
suggestions  for  the  1989  public  meeting 
agendas  will  be  considered  if  they  are 
received  by  December  23, 1988.  Written 
comments  with  suggestions  for  the  May 
1, 1989,  CCT  solicitation  will  be 
considered  if  they  are  received  by 
February  26, 1989. 

In  all  instances,  written  comments 
should  be  submitted  in  triplicate  (if 
possible)  to  the  address  noted  below. 

Address  for  Comments 

All  written  comments  should  be 
submitted  to:  Dr.  C.  Lowell  Miller. 
Associate  Deputy  Assistant  Secretary 
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for  Clean  Coal  Fossil  Energy,  FE-22,  U.S. 
Department  of  Energy,  Washington,  DC 
20585  (202) 586-7150. 

Issued  in  Washington,  DC,  November  9, 
1988. 

).  Allen  Wampler, 

Assistant  Secretary  Fossil  Energy. 

[FR  Doc.  88-26356  Filed  11-14-88;  8.45  am) 

BILLING  COO£  6450-01-M 

Economic  Regulatory  Administration 
[ERA  Docket  No.  88-61-NG] 

Metro  Gaz  Marketing,  Inc.;  Application 
To  Export  Natural  Gas  to  Canada 

AGENCY:  Economic  Regulatory 
Administration,  Energy. 

ACTION:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas. _ 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  October  7, 1988,  of  an  application 
filed  by  Metro  Gaz  Marketing,  Inc. 

(Metro  Gaz  Marketing),  requesting 
blanket  authorization  to  export  up  to  150 
Bcf  of  natural  gas  from  the  United  States 
to  Canada  for  short-term  and  spot 
market  sales  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 

The  application  is  filed  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  December  15, 1988. 

FOR  FURTHER  INFORMATION: 

Larine  A.  Moore,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy.  Forrestal 
Building,  Room  3F-056, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9478. 
Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  Metro 
Gaz  Marketing,  a  Canadian  corporation 
with  its  principal  place  of  business  in 
Calgary,  Alberta,  proposes  to  export 
quantities  of  United  States  natural  gas 
secured  from  a  variety  of  suppliers  for 
short-term  and  spot  market  sales  to 
Canadian  purchasers,  including 
commercial  and  industrial  end  users, 


and  distribution  companies.  Applicant 
may  also  secure  transportation 
arrangements  for  the  gas  to  be  exported 
or  may  act  as  agent  on  behalf  of 
producers  and  purchasers. 

The  terms  of  each  arrangement  would 
be  negotiated  in  response  to  prevailing 
U.S.-Canadian  gas  market  conditions. 
Metro  Gaz  Marketing  intends  to  use 
existing  transmission  systems  and 
would  not  require  the  construction  of 
new  or  separate  facilities  in  order  to 
export  the  natural  gas.  Metro  Gaz 
Marketing  also  intends  to  comply  with 
the  ERA’S  quarterly  reporting 
requirements. 

This  export  application  will  be 
reviewed  pursuant  to  section  3  of  the 
Natural  Gas  Act  and  the  authority 
contained  in  DOE  Delegation  Order  No. 
0204-111.  The  decision  on  whether  this 
export  of  natural  gas  is  in  the  public 
interest  will  be  based  upon  the  domestic 
need  for  the  gas  and  other  matters 
deemed  to  be  appropriate  by  the 
Administrator.  The  applicant  asserts 
that  current  excess  gas  supplies 
evidence  a  lack  of  need  for  this  gas  to 
serve  regional  and  national  markets. 

The  applicant  further  asserts  that  this 
export  arrangement  would  promote 
competition  and  have  a  beneficial 
impact  on  the  balance  of  trade.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

All  parties  should  be  aware  that  if  the 
ERA  approves  this  export  it  may  permit 
the  export  of  the  gas  at  any 
international  border  point  where 
existing  transmission  facilities  are 
located. 

Metro  Gaz  Marketing  requests  that  an 
authorization  be  granted  on  an 
expedited  basis.  An  ERA  decision  on 
Metro  Gaz  Marketing’s  request  for 
expedited  treatment  will  not  be  made 
until  all  responses  to  this  notice  have 
been  received  and  evaluated. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 

The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 


taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Room  3F-056,  RG-23,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9478. 
They  must  be  filed  no  later  than  4:30 
p.m.  e.s.t.,  December  15, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties’  written 
comments  and  replies  thereto. 

Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Metro  Gaz  Marketing’s 
application  is  available  for  inspection 
and  copying  in  the  Natural  Gas  Division 
Docket  Room,  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday,  November  15,  1988  /  Notices 


45959 


Issued  in  Washington,  DC,  November  2, 
1988. 

Constance  L.  Buckley, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 

[FR  Doc.  88-26357  Filed  11-14-88;  8:45  am] 
BILLING  CODE  6450-0 1-M 


[ERA  Docket  No.  88-68-NG] 

Michigan  Consolidated  Gas  Co.; 
Application  To  Import  Natural  Gas 
From  Canada 

AGENCY:  Economic  Regulatory 
Administration,  Energy. 

ACTION:  Notice  of  application  to  import 
natural  gas  from  Canada. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  November  2, 1988,  of  an  application 
filed  by  Michigan  Consolidated  Gas 
Company  (MichCon)  to  amend  its 
existing  import  authorization  to  extend 
for  an  additional  three  years  its 
authority  to  import  up  to  50,000  Mcf  per 
day  of  Canadian  natural  gas,  pursuant 
to  exchange  agreements  with  Esso 
Chemical  Canada  (ECC),  a  division  of 
Imperial  Oil  Limited  (Imperial),  and 
Shell  Western  E&P  Inc.  (Shell). 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  December  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Stronach,  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  3F-070-A,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9622. 
Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  DOE/ 
ERA  Opinion  and  Order  No.  96  (1  ERA 
Paragraph  70,614),  issued  December  20, 

1985,  and  amended  with  DOE/ERA 
Opinion  and  Order  No.  135  (1  ERA 
Paragraph  70,658),  issued  July  14, 1986, 
authorized  this  import  for  a  three-year 
period  beginning  on  the  date  of  first 
delivery  which  occurred  on  January  23, 

1986.  The  gas  is  purchased  by  Imperial 


from  TransCanada  Pipelines  Limited 
(TransCanada)  and  transported  from  the 
point  of  importation  to  MichCon  by 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes).  The  import 
represents  part  of  an  energy  exchange, 
on  an  equivalent  Btu  basis,  of  natural 
gas  for  ethane  that  is  extracted  by  Shell 
from  gas  sold  to  MichCon.  The  ethane  is 
transported  to  Canada  for  use  as  a 
feedstock  by  ECC,  a  division  of 
Imperial.  Under  the  arrangement, 
MichCon  incurs  no  additional  cost 
above  what  it  pays  Shell  for  the 
domestic  natural  gas  prior  to  the  energy 
exchange. 

The  operational  problems  to 
MichCon’s  system  caused  by  excessive 
amounts  of  ethane  in  natural  gas 
supplied  by  Shell,  which  give  rise  to  the 
need  for  a  natural  gas/ethane  exchange, 
are  set  out  in  DOE/ERA  Order  and 
Opinion  No.  96  (1  ERA  Paragraph 
70,614).  Those  problems  would  continue 
without  the  energy  exchange  and 
therefore,  MichCon  asserts,  it  is 
necessary  to  continue  the  exchange  for 
another  three  years. 

The  descision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE’s  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines  for  the  import 
authority.  The  applicant  asserts  that  this 
import  arrangement  will  be  competitive 
and  thus  in  the  public  interest.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 

The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 


specified  by  the  regulations  in  10  CFR 
Part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  Bled  with  the 
Natural  Gas  Division,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  Room  3F-056,  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
They  must  be  Bled  no  later  than  4:30 
p.m.  e.s.t.,  December  15, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties’  written 
comments  and  replies  thereto. 

Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  MichCon's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
3F-056  at  the  above  address.  The  docket 
room  is  open  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  November  4. 
1988. 

Constance  L.  Buckley, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 

(FR  Doc.  88-26358  Filed  11-14-88;  8:45  am] 
BILLING  CODE  6450-01-M 
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[ERA  Docket  No.  88-49-NG] 

Transco  Energy  Marketing  Co.;  Order 
Extending  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Order  extending  blanket 
authorization  to  import  natural  gas  from 
Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Transco  Energy 
Marketing  Company  (TEMCO)  an 
extension  of  its  existing  blanket 
authorization  to  import  up  to  730  Bcf  of 
natural  gas  over  a  two-year  term 
beginning  February  4, 1989,  through 
February  4, 1991. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  November  7. 
1988. 

Constance  L  Buckley, 

Acting  Director,  Office  of  Fuels  Programs  of 
Economic  Regulatory  Administration. 

(FR  Doc.  88-26359  Filed  11-14-88.  8:45  am) 

BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP87-428-001  et  al.) 

CNG  Transmission  Corp.  et  al.;  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CNG  Transmission  Corporation 
(Docket  No.  CP87-4 28-001  ( 

November  4, 1988. 

Take  notice  that  on  November  2, 

1988,*  CNG  Transmission  Corporation 
(Applicant),  445  West  Main  Street, 
Clarksburg,  West  Virginia  26302-2460, 
filed  in  Docket  No.  CP87-428-001  an 
amendment  to  its  pending  application 
filed  in  Docket  No.  CPB7-428-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  to  change  the  proposed 


1  The  petition  to  amend  was  tendered  for  filing  on 
October  27, 1988;  however,  the  fee  required  by 
$  381.207(b)  of  the  Commission's  Rules  (18  CKR 
381.207)  was  not  paid  until  November  2, 1988. 
Section  381.103(b)(2)(iii)  of  the  Commission's  Rules 
provide  that  the  filing  date  is  the  date  on  which  the 
fee  is  paid. 


facilities  for  the  requested  firm 
transportation  service  for  Tennessee 
Gas  Pipeline  Company,  all  as  more  fully 
set  forth  in  the  amendment  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

In  Docket  No.  CP87-428-001, 

Applicant  proposes  to  make  the 
following  changes  to  its  pending 
application  filed  in  Docket  No.  CP87- 
428-000: 

1.  Eliminate  the  proposed  350 
horsepower  of  compression  at 
Applicant’s  State  Line  Compressor 
Station;  and, 

2.  Change  the  proposed  replacement 
of  12.48  miles  of  existing  20-inch  pipeline 
with  30-inch  pipe  to  12.3  miles  of  30-inch 
pipeline  looping. 

Applicant  explains  that  a  review  of  its 
seasonal  storage  patterns  and  its 
operational  flexibility  indicates  that  the 
350  horsepower  incremental 
compression  is  no  longer  needed.  Also. 
Applicant  states  that  the  originally 
proposed  pipeline  replacement  may 
present  delays  in  obtaining  permits 
necessary  to  remove  the  pipeline.  To 
insure  timely  construction  of  the 
facilities,  Applicant  is  now  proposing  to 
loop  its  pipeline. 

Applicant  is  now  proposing  to  loop  its 
existing  Lines  1  and  31  for  12.3  miles 
adjacent  to  existing  right-of-way  from 
Benjamin  Hill  Gate  near  Newfield,  New 
York,  to  Applicant’s  Borger  Compressor 
Station  in  Tompkins  County,  New  York. 
Applicant  has  identified  the  new  loop  as 
TL-473.  Applicant  states  that  the  overall 
facility  costs  will  be  reduced  from 
$14,283,390  to  $14,165,690  exclusive  of 
filing  fees. 

Comment  date:  November  14, 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Tennessee  Gas  Pipeline  Company 
IDocket  No.  CP39-81-000( 

November  4, 1988. 

Take  notice  that  on  October  24, 1988, 
Tennessee  Gas  Pipeline  Company, 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP89- 
81-000  as  supplemented  on  October  31, 
1988,  a  request  pursuant  to  §  157.205  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Chevron 
U.S.A.  Inc.  (Chevron),  a  producer,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP87-1 15-000  on  June  18, 1987, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Notice  of  the  instant  proposal  was 
issued  on  October  27, 1988.  By  its 
supplement  filed  on  October  31, 1988, 
Tennessee  has  changed  (corrected)  the 
docket  number  under  which  it  reported 
the  commencement  of  service  from 
Docket  No.  ST89-202  to  ST89-195. 

Comment  date:  December  19, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-838-000] 

November  4, 1988. 

Take  notice  that  on  September  28, 

1988,  Tennessee  Gas  Pipeline  Company, 
(Tennessee)  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP88- 
838-000,  as  supplemented  on  October  27. 
1988,  a  request  pursuant  to  §  157.205  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Delta  Pipeline 
Company  (Delta),  a  marketer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP87-115-000  on  June  18, 1987,  pursuant 
to  section  7  of  the  Natural  Gas  Act  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Notice  of  the  instant  proposal  was 
issued  on  September  30, 1988.  By  its 
supplement  filed  on  October  27, 1988, 
Tennessee  has  deleted  the  State  of 
Arkansas  from  the  proposed  states  of 
ultimate  delivery  of  the  natural  gas  to  be 
transported  for  Delta. 

Comment  date:  December  19, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Pelican  Interstate  Gas  System 
(Docket  No.  CP89-70-000) 

November  7, 1988. 

Take  notice  that  on  October  18, 1988, 
Pelican  Interstate  Gas  System  (Pelican), 
1600  Smith  Street,  Suite  3075,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP89- 
70-000  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Pelican  to 
transport  up  to  a  maximum  of  15,000 
MMBtu  of  natural  gas  per  day  on  an 
interruptible  basis  for  the  account  of 
Total  Minatome  Corporation  (TMC),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  Pelican  has  entered 
into  a  Gas  Transportation  Agreement 
dated  September  12, 1988,  to  provide 
transportation  of  up  to  a  maximum  of 
15,000  MMBtu  per  day  of  natural  gas  for 
TMC  for  a  primary  term  ending 
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September  12, 1989,  then  continuing 
month  to  month  thereafter. 

Pelican  states  that  it  will  receive 
volumes  of  gas  for  the  account  of  TMC 
at  the  existing  subsea  interconnection  of 
the  pipeline  facilities  of  Pelican  and 
those  of  TMC  in  the  West  Cameron 
Area,  Block  210,  offshore  Louisiana. 
Pelican  proposes  to  transport  and 
redeliver  such  gas  at  the  existing 
onshore  terminus  of  Pelican’s  pipeline 
facilities  located  at  the  Oxy  NGL 
Cameron  Meadows  plant  (formerly 
owned  by  Mobil)  in  Cameron  Parish. 
Louisiana. 

Pelican  proposes  to  charge  TMC  a 
transportation  fee  of  three  and  three- 
tenths  cents  (3.3  cents)  per  Mcf  of  gas 
received  for  transportation. 

Comment  date:  November  28, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Pelican  Interstate  Gas  System 
[Docket  No.  CP88-834-000] 

November  7, 1988. 

Take  notice  that  on  September  26, 
1988,  Pelican  Interstate  Gas  System 
(Pelican),  1600  Smith  Street,  Suite  3075, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP88-834-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Pelican  to  transport  up  to  a  maximum  of 
15,000  MMBtu  of  natural  gas  per  day  on 
an  interruptible  basis  for  the  account  of 
Elf  Aquitaine,  Inc.  (Elf),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 


It  is  stated  that  Pelican  has  entered 
into  a  Gas  Transportation  Agreement 
dated  August  23, 1988,  to  provide 
transportation  of  up  to  a  maximum  of 
15,000  MMBtu  per  day  of  natural  gas  for 
Elf  for  a  primary  term  ending  August  23, 
1989,  then  continuing  month  to  month 
thereafter. 

Pelican  states  that  it  will  receive 
volumes  of  gas  for  the  account  of  Elf  at 
the  existing  subsea  interconnection  of 
the  pipeline  facilities  of  Pelican  and 
those  of  Elf  in  High  Island  Block  129, 
offshore  Texas.  Pelican  proposes  to 
transport  and  redeliver  such  gas  at  the 
existing  onshore  terminus  of  Pelican’s 
pipeline  facilities  located  at  the  Mobil 
Cameron  Meadows  plant  in  Cameron 
Parish,  Louisiana. 

Pelican  proposes  to  charge  Elf  a 
transportation  fee  of  three  and  three- 
tenths  cents  (3.3  cents)  per  Mcf  of  gas 
received  for  transportation. 

Comment  date :  November  28, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  United  Gas  Pipe  Line  Company 

[Docket  Nos.  CP89- 1 05-000, 1  CP89-106-000, 
CP89-107-000,  CP89-108-000,  CP89-1 09-000, 
CP89-110-000,  CP89-111-000] 

November  7, 1988. 

Take  notice  that  on  October  31, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  the  above  referenced 
dockets,  requests  pursuant  to  §  §  157.205 


1  These  applications  are  not  consolidated. 


and  284.223  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  interruptible 
transportation  service  for  various 
shippers  under  United’s  blanket 
certificate  issued  in  Docket  No.  CP86-6- 
000,  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  indicates  that  it  would  provide 
the  service  for  each  shipper  as  provided 
by  an  executed  transportation 
agreement.  In  each  case  United 
indicates  that  no  new  facilities  would  be 
required  to  implement  the  service.  In 
addition,  United  States  that  in  each  case 
it  would  charge  monthly  fees  based 
upon  (a)  a  rate  as  shown  on  Exhibit  B  of 
the  agreement  for  each  unit  of  gas 
delivered  by  United  and  (b)  such  other 
charges  as  are  specified  in  United’s  Rate 
Schedule  ITs,  or  such  other  rate  as  may 
be  just  and  reasonable  and  acceptable 
to  United. 

United  has  provided  other  information 
applicable  to  each  transaction,  including 
the  identity  of  the  shipper,  the  proposed 
term,  the  peak  day,  average  day,  and 
annual  volumes,  and  the  respective 
docket  numbers  and  termination  dates 
related  to  the  120-day  transactions 
initiated  under  §  284.233  of  the 
Commission’s  Regulations,  which  is 
attached  as  an  appendix. 

Comment  date:  December  22, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Appendix 


Docket  No. 

Proposed  term 

Shipper 

CP89- 105-000 

CP89-1 06-000 . 

Tejas  Power  Corporation . 

CP89-1 07-000 . 

Louisiana  State  Gas  Corporation . 

CP89-1 08-000 

CP89-1 09-000 . 

Seagull  Marketing  Services . 

CP89-1 10-000 . 

Texaco  Gas  Marketing . 

CP89-11 1-000 . 

Houston  Gas  Exchange  Corpora- 

tion. 

Volumes 
(MMBtu)  Peak 
day  Average 
day  Annual 

Related  ST 
docket  No. 

Expiration 
date  120-day 
transaction 

51.500 

89-275-000 

01-29-89 

51,500 

18,797,500 

51,500 

89-271-000 

01-29-89 

51,500 

18,797,500 

309,000 

89-270-000 

01-29-89 

309,000 

112,785,000 

309,000 

89-272-000 

01-29-89 

309,000 

112,785,000 

154,500 

89-276-000 

01-29-89 

154,500 

56,392,500 

103,000 

89-273-000 

01-29-89 

103,000 

37,959,000 

103,000 

89-277-000 

01-29-89 
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7.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-90-000] 

November  7, 1988. 

Take  notice  that  on  October  26, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois,  60148,  filed  in  Docket 
No.  CP89-90-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission’s  Regulations  for 
authorization  to  transport  natural  gas  on 
an  interruptible  basis  for  Seagull 
Marketing  Services,  Inc.  (Seagull),  a 
marketer,  under  Natural’s  blanket 
certificate  issued  in  Docket  No.  CP8G- 
582-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  it  would  perform 
the  proposed  transportation  service  for 
Seagull  pursuant  to  a  service  agreement 
dated  July  27, 1988,  under  Natural’s  Rate 
Schedule  ITS.  It  is  stated  that  the 
service  would  have  a  primary  term 
ending  September  30, 1988,  and  continue 
on  a  monthly  basis  thereafter.  Natural 
proposes  to  transport  150,000  MMBtu  of 
gas  on  a  peak  day;  20,000  MMBtu  of  gas 
on  an  average  day;  and  7,300,000  MMBtu 
of  gas  annually.  Furthermore,  Natural 
proposes  to  transport  additional 
volumes  of  overrun  gas  pursuant  to  the 
overrun  provisions  of  Rate  Schedule 
ITS.  Natural  proposes  to  receive  the  gas 
at  various  specified  points  in  the  states 
of  Louisiana,  offshore  Louisiana,  and 
offshore  Texas  for  delivery  at  various 
specified  points  in  the  state  of 
Louisiana. 

Natural  states  that  it  commenced 
transportation  of  natural  gas  for  Seagull 
on  August  26, 1988,  as  reported  in 
Docket  No.  ST89-327-000  pursuant  to 
the  120-day  self-implementing  provision 
of  §  284.223(a)(1)  of  the  Commission’s 
Regulations. 

Comment  date:  December  22, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Amoco  Production  Company 

(Docket  No.  CP89-94-002] 

November  7, 1988. 

Take  notice  that  on  October  31, 1988, 
Amoco  Production  Company  (Amoco), 
of  P.O.  Box  50879,  New  Orleans, 
Louisiana  70150,  filed  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  the  Federal  Energy  Regulatory 
Commission’s  (Commission)  regulations 
thereunder  for  amendment  of  its  blanket 
limited-term  certificate  with  pregranted 
abandonment  authorizing  sales  of 
uncommitted  gas  previously  issued  by 
the  Commission  for  a  term  which 


expires  December  30, 1988,  to  extend 
such  authorization  for  an  unlimited  term 
and,  to  the  extent  necessary,  to 
authorize  Amoco  to  sell  gas  which  was 
permanently  abandoned  prior  to  the 
effective  date  of  Order  No.  490,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Comment  date:  November  28, 1988,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

9.  BHP  Gas  Marketing  Company 

[Docket  No.  CI87-764-003] 

November  7, 1988. 

Take  notice  that  on  October  28, 1988, 
BHP  Gas  Marketing  Company  (BHP)  of 
5847  San  Felipe,  Suite  3600,  Houston, 
Texas  77057,  filed  an  application  to 
amend  its  blanket  certificate  with 
pregranted  abandonment  in  Docket  No. 
CI87-764-001,  to  the  extent  necessary,  to 
authorize  sales  for  resale  in  interstate 
commerce  of  gas  subject  to  the  Natural 
Gas  Act  sold  by  BHP  as  an  intrastate 
pipeline,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  BHP  states  that  it  is 
contemplating  the  purchase  within  the 
next  two  months  of  certain  assets 
including  intrastate  natural  gas 
transportation  facilities.  BHP  further 
states  that  if  those  transactions  are 
consummated  as  planned,  BHP  will 
become  an  intrastate  pipeline  company 
as  defined  in  section  2(16)  of  the  Natural 
Gas  Policy  Act. 

Comment  date:  November  28, 1988,  in 
accordance  with  Standard  Paragraph  } 
at  the  end  of  this  notice. 

10.  United  Gas  Pipe  Line  Company 
[Docket  No.  CP89-92-000] 

November  8, 1988. 

Take  notice  that  on  October  27, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-92-000,  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  MidCon  Marketing 
Corporation  (MidCon),  a  marketer  of 
natural  gas,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  proposes  to  transport,  on  an 
interruptible  basis,  up  to  5,150  MMBtu/ 
day  for  MidCon.  United  states  that 
construction  of  facilities  would  not  be 


required  to  provide  the  proposed 
service. 

United  further  states  that  the 
estimated  daily  and  annual  quantities 
would  be  5,150  MMBtu  and  1,879,750 
MMBtu  respectively,  and  that  service 
under  §  284.223(a)  commenced  August  3, 
1988,  as  reported  in  Docket  No.  ST89- 
141. 

Comment  date:  December  23, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Northern  Natural  Gas  Company 

[Docket  No.  CP89-104-000] 

Take  notice  that  on  October  31, 1988, 
Northern  Natural  Gas  Company, 

Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street,  Houston,  Texas  77002, 
filed  in  Docket  No.  CP89-104-000,  a 
request  pursuant  to  §  §  157.205  and 
157.212  of  the  Commission’s  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  157.212)  for  authorization  to 
utilize  an  existing  delivery  point  to 
accommodate  natural  gas  deliveries  for 
the  account  of  Peoples  Natural  Gas 
(Peoples),  under  Northern’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  Northern  states  that  it 
seeks  to  utilize  its  existing  delivery 
point  located  at  Glenwood,  Iowa 
(Glenwood)  to  deliver  peak  day  and 
annual  sales  volumes  of  6,000  Mcf  and 
421,000  Mcf,  respectively,  for  the 
account  of  Peoples.  The  Greenwood 
delivery  point  was  authorized  by 
Commission  order  dated  August  27, 1954 
at  Docket  No.  G-1994  and  is  currently 
used  to  measure  Northern’s  deliveries  to 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  It  is  stated  that  no 
facility  modifications  are  required  at  the 
Glenwood  delivery  point  to  accomplish 
delivery  of  the  proposed  volumes  of 
natural  gas.  Finally,  Northern  advises 
that  Natural  would  provide  downstream 
transportation  service  for  Peoples  under 
Section  311  of  the  Natural  Gas  Policy 
Act. 

Comment  date:  December  23, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Tennessee  Gas  Pipeline  Company 
[Docket  No.  CP89-114-000] 

November  8, 1988. 

Take  notice  that  on  November  1, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252  filed  in  Docket  No.  CP89- 
114-000  a  request  pursuant  to  §  284.223 
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of  the  Commission’s  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  the  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000  pursuant  to  section  7  of  the 
Natural  Gas  Policy  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  transport 
natural  gas  on  an  interruptible  basis  for 
Arkla  Energy  Marketing  Company 
(Arkla  Energy).  Tennessee  explains  that 
service  commenced  October  18, 1988 
under  §  284.223(a))  of  the  Commission’s 
Regulations,  as  reported  in  Docket  No. 
ST89-370.  Tennessee  further  explains 
that  the  peak  day  quantity  would  be 
550,000  dekatherms,  the  average  daily 
quantity  would  be  550,000  dekatherms, 
and  that  the  annual  quantity  would  be 
200,750,000  dekatherms.  Tennessee 
explains  that  it  would  receive  natural 
gas  for  the  account  of  Arkla  Energy  at 
points  of  receipt  located  in  the  states  of 
Louisiana  and  Texas.  Tennessee  states 
that  the  points  of  delivery  are  located  in 
the  states  of  Louisiana,  Mississippi,  and 
Texas.  Tennessee  further  explains  that 
the  location  of  the  ultimate  delivery 
further  explains  that  the  location  of  the 
ultimate  delivery  point  is  in  the  state  of 
Mississippi. 

Comment  date:  December  23, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-93-000) 

November  8, 1988. 

Take  notice  that  on  October  28, 1988, 
Williams  Natural  Gas  Company 
(Applicant),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-93-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
(NGA),  and  Part  157  of  the 
Commission's  Regulations  for 
authorization  to  construct,  own  and 
operate  approximately  12.4  miles  of  12- 
inch  diameter  pipeline,  measuring, 
regulating  and  appurtenant  facilities,  all 
as  more  fully  described  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  the  proposed 
facilities  would  extend  from  an 
interconnection  with  its  existing 
facilities  located  in  Cleveland  County, 
Oklahoma  to  a  new  cogeneration  power 
plant  being  constructed  in  Oklahoma 
County,  Oklahoma  by  Power  Smith 
Cogeneration  Project  Limited 
Partnership  (PowerSmith).  Applicant 
further  states  that  the  facilities  would  be 
used  to  render  gas  transportation 
service  on  behalf  of  Ladd  Gas 


Marketing,  Inc.  (Ladd)  and  PowerSmith, 
pursuant  to  a  transportation  service 
agreement  executed  September  19, 1988. 
The  cost  to  construct  the  facilities  is 
estimated  to  be  $2,373,700.  Applicant 
expects  to  recover  this  cost  through  the 
associated  transportation  revenues. 
Finally,  applicant  advises  that  the  cost 
of  the  facilities  would  not  be  included  in 
its  rate  base  for  determining  its 
generally  available  rates. 

Comment  date:  November  29, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  his  notice. 

14.  Trunkline  Gas  Company 

[Docket  No.  CP89-100-000] 

November  8, 1988. 

Take  notice  that  on  October  28, 1988, 
Trunkline  Gas  Company  (Trunkline), 

P.O.  Box  1642,  Houston,  Texas,  77251- 
1642,  filed  in  Docket  No.  CP89-100-000  a 
request  pursuant  to  §  §  157.205  and 
284.223  of  the  Commission’s  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
for  TranState  Gas  Service  Company 
(TranState),  a  shipper  and  marketer  of 
natural  gas,  under  Trunkline’s  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Trunkline  proposes  to  transport  up  to 
275,000  dt  of  natural  gas  per  day,  on  an 
interruptible  basis,  on  behalf  of 
TranState  pursuant  to  a  transportation 
agreement,  dated  August  25, 1988, 
between  Trunkline  and  TranState.  It  is 
stated  that  the  transportation  agreement 
provides  for  Trunkline  to  receive  gas 
from  various  existing  points  of  receipt 
on  its  system  and  to  transport  and 
redeliver  the  gas,  less  fuel  and 
unaccounted  for  line  loss,  to  Consumers 
Power  Company  in  Elkhart  County, 
Indiana. 

Trunkline  states  that  the  estimated 
daily  and  estimated  annual  quantities 
would  be  275,000  dt  and  100,375,000  dt, 
respectively.  It  is  stated  that  service 
under  §  284.223(a)  commenced  on 
September  1, 1988,  as  reported  in  Docket 
No.  ST89-58. 

Comment  date:  December  23, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-121-000] 

November  8, 1988. 

Take  notice  that  on  November  2, 1988, 
Tennessee  Gas  Pipeline  Company 
(Applicant),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP89- 
121-000  a  request,  pursuant  to  §  284.223 


of  the  Commission's  Regulations,  for 
authorization  to  provide  a 
transportation  service  for  Paragon  Gas 
Corporation  (Paragon),  a  marketer, 
under  Applicant’s  blanket  certificate 
issued  in  Docket  No.  CP87-11 5-000  on 
June  18, 1987,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated 
September  27, 1988,  it  proposes  to 
transport  natural  gas  for  Paragon  from 
receipt  points  located  in  the  States  of 
Texas,  Louisiana  and  Mississippi,  to 
various  delivery  points  located  on 
Tennessee's  system,  said  points  located 
in  multiple  states. 

The  Applicant  further  states  that  the 
maximum  daily  quantity  is  40,000 
dekatherms  (dt),  the  average  daily 
quantity  is  40,000  dt,  and  the  annual 
quantity  is  14,600,000  dt.  Service  under 
§  284.223(a)  commenced  October  2, 1988, 
as  reported  in  Docket  No.  ST89-371 
(filed  October  27, 1988). 

Comment  date:  December  23, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-86-000] 

November  8, 1988. 

Take  notice  that  on  October  25, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois,  60148,  filed  on  Docket 
No.  CP89-86-000  a  request  pursuant  to 
§  §  157.205  amd  284.223  of  the 
Commission’s  Regulations  for 
authorization  to  transport  natural  gas  on 
an  interuptible  basis  for  Hall-Houston 
Offshore  (Hall-Houston),  a  producer  of 
natural  gas,  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP8&- 
582-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  it  would  perform 
the  proposed  transportation  service  for 
Hall-Houston  pursuant  to  a  service 
agreement  dated  May  26, 1988,  under 
Natural’s  Rate  Schedule  ITS.  It  is  stated 
that  the  service  would  have  a  primary 
term  ending  June  1, 1992,  and  continue 
on  a  monthly  basis  thereafter.  Natural 
proposes  to  transport  25,000  MMBtu  of 
gas  on  a  peak  day;  15,000  MMBtu  of  gas 
on  an  average  day;  and  5,475,000  MMBtu 
of  gas  annually.  Furthermore,  Natural 
proposes  to  transport  additional 
volumes  of  overrun  gas  pursuant  to  the 
overrun  provisions  of  Rate  Schedule 
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ITS.  Natural  proposes  to  receive  the  gas 
at  a  point  in  offshore  Louisiana  and  for 
delivery  at  four  points  in  Louisiana  and 
Texas. 

Natural  states  that  it  commenced 
transportation  of  natural  gas  for  Hall- 
Houston  on  September  1, 1988,  as 
reported  in  Docket  No.  ST89-360-000 
pursuant  to  the  120-day  self- 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission's 
Regulations. 

Comment  date:  December  23, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission’s  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 


notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission’s  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-26311  Filed  11-14-88;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  Nos.  TQ89-1-22-001  and  RP89-15- 
001] 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

November  8, 1988. 

Take  notice  that  CNG  Transmission 
Corporation  (“CNG”),  on  November  2, 
1988,  purusant  to  section  4  of  the 
Natural  Gas  Act,  Part  154  of  the 
Commission’s  regulations  (18  CFR  Part 
154)  and  section  12  of  the  General  Terms 
and  Conditions  of  CNG’s  tariff,  filed  the 
following  revised  tariff  sheet  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff: 

Substitute  Fourth  Revised  Sheet  No.  31 

CNG  states  this  filing  was  made  to 
correct  an  inadvertent  error  that 
appeared  on  Fourth  Revised  Sheet  No. 
31,  filed  October  31, 1988.  The  change  in 
rates  affects  SCQ,  SCR,  E  and  GSS 
service  only. 


Copies  of  the  filing  were  served  upon 
CNG’s  sales  customers  as  well  as 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211).  All  motions  or  protests 
should  be  filed  on  or  before  November 
17, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-26312  Filed  11-14-88;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP89-18-000] 

Northern  Border  Pipeline  Co.; 

Proposed  Changes  in  FERC  Gas  Tariff 

November  8, 1988. 

Take  notice  that  on  November  4, 1988, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border  Pipeline 
Company’s  F.E.R.C.  Gas  Tariff,  Original 
Volume  No.  1,  the  following  revised 
tariff  sheets: 

Fourth  Revised  Sheet  No.  108 

First  Revised  Sheet  Nos.  235  through  238 

Original  Sheet  Nos.  238a  and  238b 

Northern  Border  states  these  tariff 
sheets  are  filed  to  revise  the  method  by 
which  other  revenue,  generated  by 
interruptible  and  overrun  transportation 
service  from  Rate  Schedules  IT-1  and 
OT-1,  is  credited  to  the  Rate  Schedule 
T-l  shippers  who  are  obligated  to  pay 
Northern  Border’s  Cost  of  Service. 
Effective  November  1, 1988,  the  firm 
capacity  on  Northern  Border  was  fully 
contracted  for  the  first  time.  In  light  of 
the  full  subscription  of  Northern 
Border’s  firm  capacity,  Nothern  Border 
proposes  to  credit  the  revenue  generated 
from  Rated  Schedules  IT-1  and  OT-1 
directly  to  any  shipper  that  makes  such 
capacity  available  on  any  given  day. 
Presently,  Northern  Border’s  tariff 
allocates  the  revenue  credits  from  Rate 
Schedules  IT-1  and  OT-1  based  on  the 
Shipper’s  Allocable  Share  of  Northern 
Border’s  Cost  of  Service.  Northern 
Border  submits  that  its  proposed  direct 
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revenue  credit  method  more  equitably 
distributes  these  revenue  credits  to  firm 
shippers  that  make  capacity  available  to 
transport  interruptible  and  overrun  gas. 
Norther  Border  has  requested  that  these 
revised  tariff  sheets  be  effective  on 
January  1, 1989.  Copies  of  this  filing 
have  been  sent  to  all  Rate  Schedule  T-l 
Shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  November  17, 1988.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Lois  Cashell, 

Secretary. 

[FR  Doc.  88-26311  Filed  11-14-88;  8:45  am) 

BILLING  CODE  67H-01-M 


[Docket  Nos.  RP88-267-000  and  RP88-267- 
0011 

South  Georgia  Natural  Gas  Co.; 
Technical  Conference 

November  8, 1988. 

Pursuant  to  the  Commission  order 
which  issued  on  October  28, 1988,  a 
technical  conference  will  be  held  to 
resolve  the  issues  raised  in  the  above- 
captioned  proceeding.  The  conference 
will  be  held  on  Tuesday,  December  6, 
1988,  at  10:00  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-26318  Filed  11-14-88:  8:45  am] 

billing  code  6717-oi-m 


[Docket  No.  GP89-21-000] 

Tennessee  Gas  Pipeline  Co.; 
Assignment  of  New  Docket  Number 

November  8, 1988. 

Notice  is  hereby  given  of  the 
assignment  of  a  new  docket  number  to 
the  protest  filing  made  by  Tennessee 


Gas  Pipeline  Company  (Tennessee)  on 
September  8, 1987,  as  supplemented 
October  16, 1987,  pursuant  to 
Commission  Order  No.  473.  Tennessee 
filed  its  protest  in  Docket  No.  RM86-7- 
000.  For  purposes  of  convenience  and 
administrative  control,  Tennessee's 
filing  is  being  assigned  a  new  separate 
docket  number,  as  set  forth  above. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-26315  Filed  11-14-88;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  Nos.  RP87-7-042  RP86-48-002) 

Transcontinental  Gas  Pipe  Line  Corp.; 
Compliance  Tariff  Filing 

November  8, 1988. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  November  2, 1988 
certain  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  and  Original 
Volume  No.  2  of  its  FERC  Gas  Tariff, 
which  tariff  sheets  are  included  in 

Appendix  A  attached  to  the  filing. 
The  proposed  effective  dates  of  the 
revised  tariff  sheets  are  indicated  in 
Appendix  A. 

Transco  states  Paragraph  B  of  the 
Commission's  order  dated  August  3, 

1988  in  the  subject  dockets,  as  clarified 
by  the  Commission’s  order  dated 
October  3, 1988  in  Docket  Nos.  RP87-7- 
038  and  RP86-48-001,  required  that 
Transco  file  revised  tariff  sheets 
eliminating  all  of  Transco’s  minimum 
commodity  bills  and  file  computations 
of  refunds  due  any  customer  for 
minimum  bill  amounts  collected  for 
periods  after  March  31, 1987.  The 
purpose  of  the  instant  filing  is  to  comply 
with  Ordering  Paragraph  B  by 
eliminating,  effective  April  1, 1987,  the 
minimum  commodity  bill  and  all 
references  thereto  from  Transco’s  tariffs. 
Appendix  B  contains  the  computations 
and  workpapers  supporting  the  refunds 
due  of  all  amounts  collected  pursuant  to 
the  minimum  bill  for  the  period  April  1, 
1987  through  September  30, 1988. 

Transco  further  states  that  copies  of 
the  instant  filing  are  being  mailed  to  its 
customers,  State  Commissions  and 
interested  parties.  In  accordance  with 
the  provisions  of  §  154.16  of  the 
Commission’s  Regulations,  copies  of  this 
filing  are  available  for  public  inspection 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco’s 
main  offices  at  2800  Post  Oak  Boulevard 
in  Houston,  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 


North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  §  385.214 
and  §  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  17, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  88-26316  Filed  11-14-88:  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP87-7-040  et  al.l 

Transcontinental  Gas  Pipe  Line  Corp. 
et  al.,  Filing  of  Pipeline  Refund  Reports 
and  Refund  Plans 

November  9, 1988. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports.  The  date  of  filing  and 
docket  number  are  also  shown  in  the 
Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports.  All  such 
comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  on  or  before 
December  1, 1988.  Copies  of  the 
respective  filings  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 


Appendix 


Filing  Date 

Company 

Docket  No. 

9/26/88 . 

Transcontinental 
Gas  Pipe  Line 
Corp. 

RP87-7-040 

10/7/88 . 

Bayou  Interstate 
Pipeline  Corp. 

RP38-1-004. 

10/31/88 . 

Columbia  Gas 
Transmission 
Corp. 

RP87-55-009 

11/1/88 . 

Northwest 

Pipeline  Corp. 

RP-85-1 3-025. 

[FR  Doc.  88-26317  Filed  11-14-88:  8:45  am] 
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[Docket  No.  RP88-139-002] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

November  8, 1988. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  November  3. 
1988,  tendered  for  filing  Substitute 
Revised  Second  Revised  Sheet  Nos.  82 
and  84  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1. 

WNG  states  these  tariff  sheets  are 
filed  as  an  amendment  to  its  compliance 
filing  in  Docket  No.  RP88-139-001  filed 
July  27, 1988.  WNG  was  advised  by 
Commission  Staff  that  it  should  delete 
references  to  account  numbers  in  these 
tariff  sheets  and  include  account  names 
instead.  The  effective  date  of  these  tariff 
sheets  is  July  20, 1988.  The  tariff  sheet 
numbers  are  different  than  in  the 
original  filing  because  WNG 
subsequently  filed  a  repaginated  tariff 
Volume  No.  1  upon  Commission 
approval  of  its  open-access 
transportation  plan  in  Docket  No.  RP86- 
32,  et  al.,  effective  July  20, 1988. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20420,  in  accordance  with  §§385.211, 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
17, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-26314  Filed  11-14-88;  8:45  amj 
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Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  September  30 
Through  October  7, 1988 

During  the  Week  of  September  30 
through  October  7, 1988,  the  appeals  and 


applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  coments  on 
the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
November  7, 1988. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Sept.  30  through  Oct.  7,  1988] 


Name  and  location  of  applicant 

Case  No. 

Kem  Oil  and  Refining  Company,  Washing¬ 
ton,  DC. 

KRZ-0523 

National  Helium/ Maryland,  Baltimore,  MD . 

RM3-129 

Economic  Regulatory  Administration, 
Washington,  DC. 

KRZ-0524 

Guam  Energy  Office,  Agana,  Guam . 

KEE-0167 

M.A.  Malik,  Hartford,  CT . 

KFA-0223 

Type  of  submission 


Interlocutory.  If  granted:  The  Economic  Regulatory  Administration's  response 
to  Kem  Oil  and  Refining  Company's  statement  of  objections  would  be 
stricken  from  the  record  (Case  No.  KRO-0520). 

Request  for  modification/rescission.  If  granted:  The  April  27,  1984,  Decision 
and  Order  issued  to  Maryland  (Case  No.  RQ3-228)  would  be  modified 
regarding  the  state's  plan  approved  for  expenditures  of  National  Helium 
refund  monies. 

Interlocutory.  If  granted:  The  Economic  Regulatory  Administration  would  be 
permitted  to  make  a  supplemental  filing  in  the  Kem  Oil  and  Refining  Co. 
proceeding  (Case  No.  KRO-0520). 

Exception  to  the  institutional  conservation  program.  H  granted:  Guam  Energy 
Office  would  receive  an  exception  to  the  provisions  of  10  CFR  Part  455, 
concerning  the  Institutional  Conservation  Program. 

Appeal  of  an  information  request  denial.  If  granted:  The  September  20,  1983 
Freedom  of  Information  Request  Denial  issued  by  the  Office  of  Scientific 
and  Technical  Information  would  be  rescinded  and  M.A.  Malik  would 
receive  access  to  certain  Unclassified  Controlled  Nuclear  Information  docu¬ 
ments. 


Refund  Applications  Received 

[Week  of  Sept.  30  to  Oct  7, 1988] 


Name  of  refund  proceeding/  Name  of  refund  applicant 


RF225-1 1048 
RF225-1 1049 
RF300-10542 
RF300- 10543 
RF300-10541 
RF300-10551 
RF300-10550 
RF300-10548 
RF300-10547 
RF300-10549 
RQ251-482 
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Refund  Applications  Received— Continued 


[Week  of  Sept  30  to  Oct  7. 1988] 


Date  received 

Name  of  refund  proceeding /Name  of  refund  applicant 

Case  No. 

09/29/88 . 

RF300-10540 

09/29/88 . 

RF300-10539 

09/30/88 . 

RF300-10538 

09/30/88 . 

RF300-1 0537 

09/30/88 . 

RF241-6 

09/30/88 . 

RF241-7 

09/30/88 . 

RF241-8 

09/30/88 . 

RF241-9 

09/30/88 . 

RF241-10 

09/30/88 . 

RF241-11 

09/30/88 . 

Pat  Hill .  . 

RF241-12 

10/03/88 . 

RF300-10544 

10/03/88 . 

RF300-10545 

10/03/88 . 

RF300-10546 

10/03/88 . 

RF307-1233 

10/03/88 . 

RF307-1 134 

10/03/88 . 

RF310-303 

10/03/88 . 

RF310-304 

10/03/88 . 

RF310-305 

10/04/88 . 

RF31 0-306 

10/04/88 . 

RF31 0-307 

10/04/88 . 

RF31 0-308 

10/04/88 . 

RF31 0-309 

09/30/88  thru  10/07/88 . 

RF272-74944 

09/30/88  thru  10/07/88 . 

thru 

RF272-74970 

RF304-6463 

09/30/88  thru  10/07/88 . 

thru 

RF304-6672 

RF307-5876 

09/30/88  thru  10/07/88 . 

thru 

RF307-6017 

RF309-52 

thru 

RF309-255 

[FR  Doc.  88-26363  Filed  11-14-88:  8:45  am] 
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Issuance  of  Decisions  and  Orders 
During  the  Week  of  October  3  Through 
October  7, 1988 

During  the  week  of  October  3  through 
October  7, 1988,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

William  Hyde,  10/4/88,  KFA-0219 

Mr.  William  Hyde  filed  an  Appeal 
from  a  partial  denial  by  the  Idaho 
Operations  Office  of  the  DOE  of  a 
Request  for  Information  which  the  firm 
has  submitted  under  the  Freedom  on 
Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  certain  of  the  documents  or  part  of 
certain  documents  were  properly 
withheld  under  FOIA  Exemptions  5,  6 
and  7(c).  Important  issues  that  were 
considered  in  the  Decision  and  Order 


were  (i)  whether  the  “Concurrence 
Chain”  is  exempt  under  the 
predecisional  privilege  of  Exemption  5; 
and  (ii)  whether  releasing  the  identity  of 
certain  individuals  constitutes  invasion 
of  personal  privacy  under  Exemptions  6 
and  7(c). 

Implementation  of  Special  Refund 
Procedures 

Power  Test  Petroleum  Distributors,  Inc. 
10/3/88,  KEF-0042 

The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution 
of  $360,045  (plus  accrued  interest) 
received  pursuant  to  a  consent  order 
entered  into  by  Power  Test  Petroleum 
Distributors,  Inc.  and  the  DOE  on 
December  13, 1983.  Under  the 
procedures  adopted,  purchasers  of 
Power  Test  gasoline  during  the  consent 
order  period  may  file  claims  for  refunds 
from  the  Power  Test  fund.  The  specific 
information  to  be  included  in 
Applications  for  Refund  is  set  forth  in 
the  Decision. 

Refund  Applications 

Aminoil  U.S.A.,  Inc./Clayton  Bottled 
Gas,  10/6/88,  RF139-119 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 


filed  by  Clayton  Bottled  Gas  in  the 
Aminoil  U.S.A.,  Inc.  special  refund 
proceeding.  The  firm  submitted  cost 
banks  and  market  price  data  which 
indicated  that  it  was  forced  to  absorb 
Aminoil’s  alleged  overcharges. 
Therefore,  the  firm  has  shown  that  it 
was  injured,  to  the  full  extent  of  its 
volumetric  allocation  of  the  consent 
order  fund,  by  Aminoil’s  alleged 
overcharges.  After  examining  the  firm’s 
application  and  supporting 
documentation,  the  DOE  concluded  that 
it  should  receive  a  refund  totaling 
$208,685,  representing  $117,820  in 
principal  and  $90,865  in  interest. 

Aminoil  U.S.A.  Inc./Fryman 's  Gas 
Sales,  10/5/88.  RF139-103 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund, 
filed  by  Fryman’s  Gas  Sales  in  the 
Aminoil  U.S.A.,  Inc.  special  refund 
proceeding.  The  firm  submitted  cost 
banks  and  market  price  data  which 
indicated  that  it  was  forced  to  absorb 
Aminoil’s  alleged  overcharges. 
Therefore,  the  firm  has  shown  that  it 
was  injured,  to  the  full  extent  of  its 
volumetric  allocation  of  the  consent 
order  fund,  by  Aminoil’s  alleged 
overcharges.  After  examining  the  firm’s 


45968 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday,  November  15,  1988  /  Notices 


application  and  supporting 
documentation,  the  DOE  concluded  that 
it  should  receive  a  refund  totaling 
$793,224,  representing  $447,840  in 
principal  and  $345,384  in  interest. 

Atlantic  Richfield  Company/ 

Chamberlain’s  Arco,  et  al.,  10/5/88, 
RF304-163,  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  three  firma  from  a  consent  order  fund 
made  available  by  Atlantic  Richfield 
Company.  As  resellers/retailers 
applying  for  small  claims  refunds  and 
end-users,  these  firms  were  presumed  to 
have  been  injured.  The  DOE  concluded 
that  these  firms  should  receive  refunds 
totalling  $3,706,  representing  $3,015  in 
principal  and  $751  in  accrued  interest. 

David  Storms,  et  al.,  10/4/88,  RF272- 
8211,  et  al. 

The  DOE  issued  a  Decision  and  Order 
denying  applications  for  refund  from 
crude  oil  overcharge  funds  filed  by  nine 
resellers  and/or  retailers  of  refined 
petroleum  products.  The  denial  was 
based  on  the  fact  that  the  applicants 
failed  to  establish  that  they  were  injured 
by  crude  oil  overcharges. 

Exxon  Corporation /A.W.  McWilliams 
et  al.,  10/6/88,  RF307-1835  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  47  Applications  for  Refund 
filed  in  the  Exxon  Corporation  Special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$47,472  ($42,033  principal  plus  $5,439 
interest). 

Exxon  Corporation /Bull  City  Oil  Co.,  et 
al.,  10/6/88,  RF307-111  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  4  Applications  for  Refund 
filed  in  the  Exxon  Corporation  Special 
refund  proceeding.  Each  of  the 
Applicants  is  a  reseller  of  Exxon  whose 
allocable  share  is  greater  than  $5,000 
based  on  its  purchases.  Each  elected  to 
limit  its  claim  to  the  greater  of  $5,000  or 
40  percent  of  its  allocable  share.  The 
DOE  determined  that  each  applicant 
was  eligible  to  receive  a  refund  of  $5,000 
plus  interest.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $22,588 
($20,000  principal  plus  $2,588  interest). 

Exxon  Corporation /Demmo's  Lakeside 
Exxon  et  al.,  10/4/88,  RF307-2120et 
al. 

The  DOE  issued  a  Decision  and  Order 
concerning  30  Applications  for  Refund 


filed  in  the  Exxon  Corporation  Special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$21,696  ($19,213  principal  plus  $2,483 
interest). 

Exxon  Corporation/Fountain  Oil 

Company,  Inc.,  10/3/88,  RF307-1565 
etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  29  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$14,751  ($13,062  principal  plus  $1,689 
interest). 

Exxon  Corporation /Houston  Bigelow 
Bus  Lines  et  al.,  10/5/88,  RF307- 
1501  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  50  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$29,353  ($25,992  principal  plus  $3,361 
interest). 

Exxon  Corporation/Interstate  Exxon 
Servicecenter,  et  al.,  10/5/88, 
RF307-1501  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  34  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$19,363  ($17,144  principal  plus  $2,219 
interest). 

Exxon  Corporation /Joe  Lampo  et  al., 
10/3/88,  RF307-101  et  al. 


The  DOE  issued  a  Decision  and  Order 
concerning  29  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$25,584  ($22,654  principal  plus  $2,930 
interest). 

Exxon  Corporation/L.  C.  Atkins,  et  al., 
10/6/88,  RF307-652  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  37  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$27,695  ($24,524  principal  plus  $3,171 
interest). 

Exxon  Corporation/Tarrytown  Exxon  et 
al.,  10/5/88,  RF307-400  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  50  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$33,107  ($29,311  principal  plus  $3,796 
interest). 

Getty  Oil  Company /Francis  Sales  and 
Service  Jim 's  Skelly  Service.,  10/6/ 
88,  RF265-2666,  RF265-2667,  RF265- 
2719 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  two  retailers  of  products  covered  by 
a  consent  order  that  the  DOE  entered 
into  with  Getty  Oil  Company.  Each 
applicant  submitted  information 
indiciating  the  volume  of  Getty  refined 
petroleum  products  purchased  indirectly 
during  the  consent  order  period.  In  cases 
where  the  supplier  of  an  indirect 
purchaser  has  been  granted  a  refund  on 
the  basis  of  a  presumption  of  injury,  the 
DOE  has  held  that  a  qualified  indirect 
purchaser  submitting  a  small  claim  was 
itself  overcharge  by  the  full  volumetric 
amount.  Marathon  Petroleum  Co./ 
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Schroeder’s  Marathon,  15  DOE  85,155 
(1986).  Both  applicants  fall  within  this 
class.  The  total  amount  of  the  refunds 
approved  in  the  Decision  and  Order  is 
$2,850,  representing  $1,390  in  principal 
and  $1,460  in  accrued  interest. 

Getty  Oil  Company /S.B.  Collins,  Inc., 
10/3/88,  RF265-1673 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  S.B.  Collins,  Inc.  (Collins),  a 
reseller  of  motor  gasoline  covered  by  a 
Consent  Order  that  the  DOE  entered 
into  with  Getty  Oil  Company.  Collins 
submitted  documentation  substantiating 
that  during  the  consent  order  period  it 
maintained  banks  of  unrecovered  costs. 
Collins  also  submitted  purchase  cost 
data  for  motor  gasoline  for  the  relevant 
period.  Using  the  competitive 
disadvantage  methodology,  the  DOE 
determined  that  Collins’  refund  should 
be  limited  to  the  gallons  of  Getty  motor 
gasoline  that  the  firm  purchased  after 
January  1, 1975,  when  it  began  to 
accumulate  cost  banks.  The  total  refund 
approved  in  the  Decision  and  Order  is 
$92,762,  representing  $45,211  in  principal 
and  $47,551  in  accrued  interest. 

Getty  Oil  Company/Universal  Motor 
Fuels,  Inc.,  10/3/88,  RF265-1352 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Universal  Motor  Fuels,  Inc. 
(Universal),  a  reseller  of  motor  gasoline 
covered  by  a  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Universal  submitted 
documentation  substantiating  that 
during  the  consent  order  period  it 
maintained  banks  of  unrecovered  costs. 
Universal  also  submitted  purchase  cost 
data  for  motor  gasoline  for  the  relevant 
period.  Using  the  competitive 
disadvantage  methodology,  the  DOE 
determined  that  Universal's  refund 
should  be  limited  to  the  gallons  of  Getty 
motor  gasoline  that  the  firm  purchased 
prior  to  November  1, 1973,  and  on  or 
after  November  1, 1976.  The  total  refund 
approved  in  the  Decision  and  Order  is 
$182,107,  representing  $88,756  in 
principal  and  $93,351  in  accrued  interest. 

Gulf  Oil  Corporation/Butane  Propane 
Gas  Co.,  et  a/.,  10/7/88,  RF300-1028 
et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  29  applications  for  Refund 
filed  in  the  Gulf  Oil  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  claimed  a  refund  of  less  than 
$5,000.  Therefore,  under  the  small  claims 
presumption,  each  applicant  was  found 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share  without  having  to 
provide  a  detailed  demonstration  of 
injury.  The  sum  of  the  refunds  granted  in 


this  Decision,  which  includes  both 
principal  and  interest,  is  $52,124. 

Gulf  Oil  Corporation/Glenn’s  Gulf 
Service,  et  al.,  10/3/88,  RF300-1410 
etal. 

The  DOE  issued  a  Decision  and  Order 
granting  10  Applications  for  Refund  in 
the  Gulf  Oil  Corporation  refund 
proceeding.  Each  of  the  claimants 
demonstrated  that  it  was  a  direct 
purchaser  of  Gulf  covered  products 
during  the  consent  order  period.  Each  of 
the  claimants  listed  in  the  appendix  to 
this  Decision  demonstrated  that  it  was  a 
retailer  of  the  Gulf  products  it 
purchased.  Accordingly,  the  claimants 
listed  in  the  appendix  were  presumed 
injured  and  received  their  full  allocable 
share.  The  total  amount  of  refunds 
granted  in  this  Decision,  which  includes 
both  total  principal  and  total  interest,  is 
$9,606. 

Gulf  Oil  Corporation/Majette  Grocery, 
et  al.,  10/7/88,  RF300-1154  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  10  Applications  for  Refund 
filed  in  the  Gulf  Oil  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  demonstrated  that  it 
purchased  less  than  7,812,500  gallons  of 
Gulf  product  during  the  consent  order 
period.  Therefore,  under  the  small 
claims  presumption,  each  applicant  was 
found  eligible  to  receive  a  refund  equal 
to  its  full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision,  which 
includes  both  principal  and  interest,  is 
$14,546. 

Gulf  Oil  Corporation/ Appliances 
Company,  et  al.,  10/7/88,  RF300- 
1100  etal. 

The  DOE  issued  a  Decision  and  Order 
granting  33  Applications  for  Refund  in 
the  Gulf  Oil  Corporation  refund 
proceeding.  Each  of  the  claimants 
demonstrated  that  it  was  a  direct 
purchaser  of  Gulf  covered  products 
during  the  consent  order  period.  Each  of 
the  claimants  listed  in  the  appendix  to 
this  Decision  demonstrated  that  it  was 
an  end-user  of  the  Gulf  products  it 
purchased.  Accordingly,  the  claimants 
listed  in  the  appendix  were  presumed 
injured  and  eligible  to  receive  their  full 
allocable  share.  The  total  amount  of 
refunds  granted  in  this  Decision,  which 
includes  both  principal  and  interest,  is 
$33,021. 

Hastings  Utilities,  10/5/88,  RF272-12806 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Hastings  Utilities 
(Hastings),  a  public  utility  serving  the 
people  of  Hastings,  Nebraska.  The  DOE 
found  that  Hastings  had  provided 
sufficient  evidence  of  the  volume  of 


refined  petroleum  products  that  it 
purchased  during  the  crude  oil  price 
control  period,  August  19, 1973  through 
January  27, 1981.  Hastings  certified  that 
it  would  notify  the  applicable  regulatory 
body  of  its  receipt  of  the  refund  and 
would  pass  on  the  entirety  of  the  refund 
through  to  its  customers.  Hastings  was 
granted  a  refund  of  $3,920. 

KErT  Trucking.  10/5/88,  RF272-12988 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  bom  crude  oil 
overcharge  funds  to  K  &  T  Thicking 
based  on  its  purchases  of  diesel  fuel 
during  the  period  August  19, 1973 
through  January  27, 1961.  The  firm 
estimated  its  purchase  volume  based 
upon  the  average  miles  per  gallon 
attained  by  its  fleet  of  trucks.  The  firm 
was  an  end-user  of  diesel  fuel  and  was 
therefore  presumed  injured  by  the  DOE. 

K  &  T  was  granted  a  refund  of  $18. 

Los  Angeles  Times,  10/6/88,  RF272-7917 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  the  Los  Angeles 
Times  (L.A.  Times)  a  producer  and 
distributor  of  newspapers  in  the  Los 
Angeles,  California  metropolitan  area. 

In  reaching  its  determination,  the  DOE 
rejected  the  comments  submitted  by  a 
group  of  states  in  opposition  to  the  LA. 
Times’  claim.  Specifically,  the  DOE 
restated  its  position  that  economic 
arguments  which  are  general  in  nature 
cannot,  per  se,  constitute  a  showing  that 
a  particular  firm  in  an  industry  passed 
through  petroleum  product  cost 
increases  in  the  form  of  increased  prices 
to  its  customers.  The  refund  granted  in 
this  Decision  is  $2,481. 

Mobil  Oil  Corporation /Jim’s  Mobil 
Servicenter  et  al.,  10/6/88,  RF225- 
373  etal. 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  five  purchasers  of  Mobil  refined 
petroleum  products  in  the  Mobil  Oil 
Corporation  special  refund  proceeding. 
According  to  the  procedures  set  forth  in 
Mobil  Oil  Corp.,  13  DOE  J  85,339  (1985), 
each  applicant  was  found  to  be  eligible 
for  a  refund  based  on  the  volume  of 
products  it  purchased  from  Mobil.  The 
total  amount  of  refunds  approved  in  this 
Decision  was  $6,366,  representing  $5,087 
in  principal  plus  $1,279  in  accrued 
interest. 

Reed  W.  Smith,  Jr.,  10/3/88,  RF272- 
72544 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
in  the  Subpart  V  crude  oil  refund 
proceedings.  The  Applicant  owned  four 
retail  stations  in  Texas  during  the  period 
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August  19, 1973  through  January  27, 

1981.  Because  the  Applicant  failed  to 
demonstate  that  it  was  injured  due  to 
the  crude  oil  overcharges,  it  was 
ineligible  for  a  crude  oil  refund. 

Savory  Oil  Company,  et  al.,  10/4/88, 
RF272-9164,  et  al. 

The  DOE  issued  a  Decision  and  Order 
denying  applications  for  refund  from 
crude  oil  overcharge  funds  filed  by  11 
resellers  and/or  retailers  of  refined 
petroleum  products.  The  denial  was 
based  on  the  fact  that  the  unsupported, 
general  statements  submitted  by  the 
applicants  did  not  establish  that  they 
were  injured  by  crude  oil  overcharges. 

Suburban  Propane  Gas  Corporation/ 
Eastern  Rulane  Sales  Corporation, 
et  al.,  10/5/88,  RF299-44  et  al. 


The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  11  purchasers  of  Suburban  Propane 
refined  petroleum  products  in  the 
Suburban  Propane  Gas  Corporation 
special  refund  proceeding.  According  to 
the  procedures  set  forth  in  Suburban 
Propane  Gas  Corp.,  16  DOE  ^  85,382 
(1987),  each  applicant  was  found  to  be 
eligible  for  a  refund  based  on  the 
volume  of  products  it  purchased  from 
Suburban.  The  total  amount  of  refunds 
approved  in  this  Decision  was  $35,098, 
representing  $29,893  in  principal  plus 
$5,205  in  accrued  interest. 

Waste  Management  of  Ohio,  et  al.,  10/ 
7/88.  RF272-1962,  et  al. 

The  DOE  issued  a  Decision 
concerning  five  Applications  for  Refund 


in  the  Subpart  V  crude  oil  refund 
proceedings.  The  Applicants  purchased 
various  petroleum  products  during  the 
period  August  19, 1973  through  January 
27, 1981.  The  Applicants  estimated  their 
gallonage  figures.  The  DOE  found  each 
Applicant’s  estimation  technique 
reasonable  and  acceptable.  Each  of  the 
Applicants  was  an  end-user  of 
petroleum  products  that  it  claimed; 
therefore,  the  applicants  were  presumed 
injured.  The  total  refund  approved  in 
this  Decision  is  $610. 

Crude  Oil  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-users  applicants  in  the  following 
Decision  and  Order: 


Name 

Case  No. 

Date 

Number  of 
Applicants 

Total  refund 

RF272-16003 

10/7/88 

17 

$6,937 

Dismissal 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Champion  International  Corp . 

RD272-12281 

Joe  Nicosia . 

RF307-618 

RF310-30 

RF225-6625 

RF225-6626 

RF272-58090 

RF272-58095 

City  of  Mesquite . 

RF272-58101 

RF272-58103 

RF272-59709 

RF272-59712 

Irving  Mall  Shell . 

RF272-59714 

Grand  Gulf,  Inc . 

RF272-59715 

Hoskins  Service  Station . 

RF272-58717 

Franks  Exxon  and  Wrecker  Serv¬ 
ice. 

Windsor  Shell . 

RF272-62416 

RF272-62418 

RF272-62519 

RF272-62420 

North  Watkins  Amoco . 

RF272-62421 

RF272-62426 

RF272-62427 

RF272-62430 

RF272-62431 

Walton  Chevron . 

RF272-62432 

Jarks  Service  Station . 

RF272-62434 

RF272-62437 

Getwell  Amoco  Service . 

RF272-62439 

Oak  Court  Exxon . 

RF272-62440 

Ray  T  Johnson  and  Sons  Exxon . 

RF272-6244t 

RF272-62442 

RF272-62443 

RF272-62445 

RF272-62446 

Lamar  Ave  Amoco  Station . 

Hays  Mobile . 

RF272-62447 

RF272-62448 

Holmes  Rose  Valley . 

RF272-62449 

Joe  Holmes  Fairway  Gulf  Station..., 
Skylake  Gulf  Care  Center . 

RF272-62450 

RF272-62451 

Franklin  Freeway  Service  Station... 
John  Taylor  Shell . 

RF272-62454 

RF272-62458 

RF272-62459 

RF272-62460 

RF272-62462 

RF272-62465 

RF272-62467 

RF272-62475 

RF272-62478 

RF272-62481 

RF272-62482 

RF272-62485 

RF272-62486 

RF272-62487 

RF272-62491 

RF272-62492 

RF272-64982 

RF272-65044 

RF272-65045 

RF272-65049 

RF272-65053 

RF272-65054 

RF272-65056 

RF272-65059 

RF272-65060 

RF272-65063 

RF272-65064 

RF272-65065 

RF272-65066 

RF272-65069 

RF272-65074 

RF272-65075 

RF272-65076 

RF272-65083 

RF272-65084 

RF272-65085 

RF272-65089 

RF272-65091 

RF272-65101 

RF272-66231 

RF272-66232 

RF272-66234 

RF272-66237 

RF272-66239 

RF272-66241 

RF272-66255 

RF272-66256 


Name 

Case  No. 

RF272-66257 

L  F  M  Inc.” . 

Gerard  Oil  and  Parts  Co.— Wreck¬ 
er  Service. 

RF272-66261 

RF272-66262 

RF272-66263 

Philips  Consumer  Electronics  Co  .... 

Brussels  Thendara  Garage  Inc . 

Silva  Tire  Co . 

Manzer  Petroleum  Co . 

Rita  Streit . 

Jerome  R.  Weber . 

RF272-66265 

RF272-66268 

RF272-67295 

RF272-67363 

RF272-67365 

RF272-67372 

RF272-67381 

Gulf— Simon  Oil . 

RF272-67392 

RF272-67398 

RF272-72388 

Denius  Oil . 

Ports  Petroleum  Inc . 

LAN  Gas  and  Tire  Shop . 

RF272-72393 

RF272-72407 

RF272-72408 

RF272-72409 

Mystery  Oil  Co . 

RF272-72410 

RF272-72426 

RF272-72428 

RF272-72459 

Millette  Garage  Inc . 

Governors  Drive  Shell . 

Jims  Car  Care  Center . 

Paul  Hepfer  Feed  Hardware  and 
Gas. 

Dr.  Pepper  of  Dallas . 

Shelby  Petroleum  Corp . 

Mays  Oil  Co . 

E.  Ritter  Oil  Company . 

RF272-72460 

RF272-72472 

RF272-74318 

RF272-74321 

RF272-74581 

RF272-74583 

RF272-74586 

RF272-74595 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  IE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management: 
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Federal  Energy  Guidelines,  a 
commercially  loose  leaf  reporter  system. 
November  7, 1988. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

[FR  Doc.  88-28362  Filed  11-14-88;  8:45  amj 

BILLING  CODE  6450-01-M 


Objection  to  Proposed  Remedial 
Orders  Filed  During  the  Period  of  April 
25  Through  October  14, 1988 

During  the  period  of  April  25  through 
October  14, 1988,  the  notices  of 
objection  to  proposed  remedial  orders 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non¬ 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  DC 
20585. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
November  7, 1988. 

Howell  Corp.,  Houston,  Texas;  Howell, 
Hydrocarbons,  Inc.,  San  Antonio, 
Texes;  Howell,  Industries,  Inc., 
Houston,  Texas;  Quintana  Refinery 
Co.,  Houston,  Texas;  Quintana 
Petrochemical  Corp.,  Houston, 
Texas;  Quintana-Howell  Joint 
Venture,  Houston,  Texas;  KRO- 
0690,  Crude  Oil 

On  October  14, 1988,  Howell 
Corporation,  1010  Lamar  Street, 
Houston,  Texas  77002;  Howell 
Hydrocarbons,  Inc.,  7811  S.  Presa,  San 
Antonio,  Texas  78233;  Howell 
Industries,  Inc.,  c/o  C.T.  Corporation, 
811  Dallas  Street,  Houston,  Texas  77002; 
Quintana  Refinery  Co.  and  Quintana 
Petrochemical  Corp.,  P.O.  Box  3331, 
Houston,  Texas  77253;  and  Quintana- 
Howell  Joint  Venture,  c/o  1010  Lamar 
Street,  Houston,  Texas  77002  and  P.O. 
Box  3331,  Houston,  Texas  77253,  filed  a 
Notice  of  Objection  to  a  Proposed 


Remedial  Order  (PRO)  which  the  DOE 
Economic  Regulatory  Administration 
(ERA)  issued  jointly  to  those  entities  on 
September  23, 1988.  In  the  PRO,  the  ERA 
alleges  that  during  the  period  January  1, 
1978  through  December  31, 1980,  those 
entities  committed  the  following 
violations:  (i)  Howell  Corporation  and 
Quintana  Refinery,  joint  venturers  in  the 
Quintana-Howell  Joint  Venture,  evaded 
obligations  under  the  Entitlements 
Program  in  violation  of  10  CFR  205.202 
and  10  CFR  210.62,  with  regard  to  their 
Corpus  Christi,  Texas  refinery,  and 
thereby  received  illicit  revenues  in  the 
amount  of  $10,322,848.09;  (ii)  Howell 
Corporation  and  Howell  Hydrocarbons 
evaded  obligations  under  the 
Entitlements  Program  with  regard  to 
their  San  Antonio,  Texas  refinery,  and 
thereby  received  illicit  revenues  in  the 
amount  of  $11,818,263.38;  and  (iii) 

Howell  Industries,  Inc.  violated  the  anti¬ 
layering  and  pricing  provisions  of  the 
regulations  applicable  to  crude  oil 
resales,  10  CFR  Part  212,  Subpart  L,  in 
the  amount  to  $7,017,576.00  (layering) 
and  $4,691,391.34  (pricing). 

Tesoro  Petroleum  Corporation,  San 
Antonio,  Texas,  KRO-0660,  Crude 
Oil 

On  October  11, 1988,  Tesoro 
Petroleum  Corporation  (Tesoro).  8700 
Tesoro  Drive,  San  Antonio,  Texas  78286, 
filed  a  Notice  of  Objection  to  a  Proposed 
Remedial  Order  (PRO)  which  the  DOE 
Economic  Regulatory  Administration 
(ERA)  issued  to  the  firm  on  March  18, 
1988,  as  amended  on  May  25, 1988.  In 
the  PRO,  the  ERA  determined  that 
Tesoro  underreported  the  receipt  of 
substantial  volumes  of  controlled  crude 
oil  at  its  Kenai,  Alaska  refinery,  by 
reporting  the  oil  as  uncontrolled  in 
violation  of  10  CFR  211.66(b)  and  (h). 

The  ERA  also  determined  that  these 
actions  circumvented  and  contravened 
or  resulted  in  the  circumvention  and 
contravention  of  the  requirements  of  the 
Entitlements  Program  in  violation  of  10 
CFR  205.202.  According  to  the  PRO, 
these  violations  resulted  in  losses  to  the 
Entitlements  Program  of  $37,543,138, 
before  interest. 

[FR  Doc.  88-26361  Filed  11-14-88;  8:45  am) 

BILUNG  CODE  6450-01-M 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 


announces  the  procedures  for 
disbursement  of  $1,478,456  (plus  accrued 
interest)  obtained  as  a  result  of  a 
Consent  Order  that  the  DOE  entered 
into  with  Placid  Oil  Company  (Case  No. 
KEF-0007),  a  refiner  and  reseller  of 
petroleum  products  located  in  Dallas, 
Texas.  The  monies  will  be  available  to 
purchasers  of  Placid  refined  petroleum 
products  during  the  consent  order 
period. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Placid  consent 
order  fund  must  be  submitted  in 
duplicate  and  must  be  postmarked  no 
later  than  June  30, 1989  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585.  All  applications 
should  conspicuously  display  a 
reference  to  case  number  KEF-0007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L.  Wieker,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 

1000  Independence  Avenue,  SW., 
Washington,  DC  20585  (202)  586-2390. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  procedural 
regulations  of  the  Department  of  Energy, 
10  CFR  205.282(b),  notice  is  hereby  given 
of  the  issuance  of  the  Decisions  and 
Order  set  out  below.  The  Decision 
relates  to  a  February  22, 1984  Consent 
Order  between  the  DOE  and  Placid  Oil 
Company  (Placid).  That  Consent  Order 
settled  certain  disputes  between  the  firm 
and  the  DOE  concerning  Placid’s 
possible  violations  of  DOE  regulations 
in  its  sales  of  regulated  petroleum 
products  during  the  period  August  19, 
1973  through  January  27, 1981  (consent 
order  period). 

The  Decision  sets  forth  the  procedures 
and  standards  that  the  DOE  has 
formulated  to  distribute  the  contents  of 
an  escrow  account  in  the  amount  of 
$1,478,456,  plus  interest,  funded  by 
Placid  pursuant  to  the  Consent  Order. 
Under  the  procedures  adopted, 
purchasers  of  Placid  covered  products 
during  the  consent  order  period  may  file 
for  refunds  from  the  escrow  fund.  The 
amount  of  the  refund  available  to  an 
applicant  will  generally  be  a  pro  rata  or 
volumetric  share  of  the  Placid  consent 
order  fund.  In  order  to  receive  a  refund, 
a  claimant  must  furnish  the  DOE  with 
evidence  that  it  was  conjured  by  the 
alleged  overcharges.  However,  the 
Decision  indicates  that  no  separate, 
detailed  showing  of  injury  will  be 
required  of  end-users  of  the  relevant 
product,  or  of  firms  that  file  refund 
claims  in  amounts  of  $50,000  or  less.  The 
Decision  further  indicates  that  an 
applicant  whose  claim,  if  granted,  would 
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result  in  a  refund  greater  than  $5,000, 
but  no  greater  than  $50,000  may  elect  to 
receive  a  refund  based  on  40  percent  of 
its  volumetric  share.  The  specific 
requirements  for  proving  injury  are  set 
forth  in  the  Decision  and  Order. 

Applications  for  Refund  must  be 
postamarked  no  later  than  June  30, 1989. 
Refund  applicants  must  Hie  two  copies 
of  their  submission.  All  applications  will 
be  available  for  public  inspection 
between  1:00  and  5:00  p.m.,  Monday 
through  Friday,  except  federal  holidays, 
in  the  Public  Reference  Room  of  the 
Office  of  Hearings  and  Appeals,  located 
in  Room  IE-234, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

Dated:  November  7, 1988. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

November  7, 1988. 

Name  of  Firm:  Placid  Oil  Company. 

Date  of  Filing:  October  18, 1985. 

Case  Number:  KEF-0007. 

On  October  18, 1985,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
petition  with  the  Office  of  Hearings  and 
Appeals  (OHA),  requesting  that  the 
OHA  formulate  and  implement 
procedures  for  distributing  funds 
obtained  through  the  settlement  of 
enforcement  proceedings  involving 
Placid  Oil  Company  (Placid).  10  CFR 
Part  205,  Subpart  V.  This  Decision  and 
Order  sets  forth  the  procedures  that  the 
OHA  has  formulated  to  govern  the 
distribution  of  the  Placid  settlement 
fund. 

I.  Background 

Placid  was  a  “refiner”  and  "reseller” 
of  petroleum  products  as  those  terms 
were  defined  in  10  CFR  212.31. 1  The 
ERA  audited  Placid  to  determine  the 
firm’s  compliance  with  the  regulations 
applicable  to  refiners  and  resellers.  On 
February  18, 1983,  the  ERA  issued  a 
Proposed  Remedial  Order  (PRO)  to 


1  According  to  documents  in  the  DOE  audit  Tile, 
Toro  Petroleum  Corporation  (Toro)  operated  a 
gasoline  blending  facility  during  1973  and  early 
1974.  In  February  1974.  Ryder  Systems.  Inc.  (Ryder) 
acquired  more  than  SO  percent  of  Toro's  capital 
stock,  and  commenced  building  a  refinery  that  by 
late  1974  allowed  Toro  to  produce  distillates  and 
residual  fuel.  In  December  1974,  Placid  Refining, 
Company,  a  wholly-owned  subsidiary  of  Placid  Oil 
Company,  purchased  Toro  from  Ryder.  Toro's  and 
Ryder's  activities  are  covered  under  the  terms  of  the 
Placid  Consent  Order.  See  Consent  Order.  1  203.  We 
will  therefore  accept  Applications  for  Refund  from 
Toro's  and  Ryder's  customers  who  purchased 
covered  product  during  the  consent  order  period. 


Placid  alleging  that,  from  August  1973 
through  January  1976,  the  firm  charged 
prices  for  motor  gasoline,  natural  gas 
liquids,  natural  gas  liquid  products, 
middle  distillates,  and  residual  fuel  in 
excess  of  the  prices  allowed  under  the 
DOE  regulations.  In  order  to  settle  the 
claims  made  in  the  PRO  and  certain 
other  claims  by  the  DOE  that  might  have 
arisen,  Placid  and  the  DOE  entered  into 
a  Consent  Order  on  February  22, 1984 
(Consent  Order).  Placid’s  first  sales  of 
crude  oil  were  specifically  excluded 
from  the  ambit  of  the  Consent  Order,  as 
were  Placid's  obligations  under  the  DOE 
Entitlements  Program.  See  Consent 
Order,  J|  302.501.  Pursuant  to  the 
Consent  Order,  Placid  agreed  to  remit  a 
total  of  $1,400,000,  plus  interest,  to  the 
DOE  to  settle  certain  alleged  violations 
of  the  applicable  price  regulations 
during  the  period  August  19, 1973 
through  January  27, 1981  (the  consent 
order  period).  The  settlement  amount 
was  paid  to  the  DOE  in  five  installments 
which  included  interest  on  each 
payment.  Placid  made  its  final  payment 
to  the  DOE  on  March  20, 1985.  The  total 
amount  remitted  by  Placid  available  for 
distribution  equals  $1,478,456.  This 
Decision  and  Order  concerns  the 
distribution  of  the  $1,478,456  plus 
interest  accrued  during  the  period  the 
funds  have  been  held  by  the  DOE. 

On  March  6, 1986,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  Placid  settlement 
fund.  In  order  to  give  notice  to  all 
potentially  affected  parties,  a  copy  of 
the  PD&O  was  published  in  the  Federal 
Register  and  comments  were  solicited. 

51  FR  9259  (March  18, 1986).  We 
received  comments  concerning  our 
proposed  procedures  from  Energy 
Refunds,  Inc.  (ERI)  and  the  States  of 
Arkansas,  Delaware,  Iowa,  Louisiana, 
North  Dakota,  Rhode  Island,  Utah,  and 
West  Virginia  (States). 

II.  Refund  Procedures 

In  the  PD&O,  we  noted  that  Placid 
may  have  acted  as  a  reseller  of  crude  oil 
during  the  consent  order  period. 
Although  crude  oil  resales  are  not 
specifically  excluded  from  the  scope  of 
the  Consent  Order,  the  DOE  audit 
underlying  the  Consent  Order 
apparently  did  not  examine  any  crude 
oil  resales  Placid  may  have  made.  See 
Consent  order,  ^  302.  Accordingly,  we 
have  concluded  that  the  Placid  consent 
order  funds  should  be  allocated  to 
purchasers  of  Placid  products  other  than 
crude  oil  (hereinafter  referred  to  as 
covered  products). 

As  we  indicated  in  the  PD&O,  firms 
and  individuals  that  purchased  Placid 
covered  products  during  the  consent 


order  period  may  file  claims  in  this 
proceeding.  From  our  experience  with 
Subpart  V  refund  proceedings,  we 
believe  that  most  potential  claimants 
will  fall  into  the  following  categories:  (1) 
End-users,  i.e.,  consumers  that  used 
Placid  covered  products;  (2)  regulated 
non-petroleum  industry  entities  that 
used  Placid  covered  products  in  their 
businesses,  or  cooperatives  that 
purchased  Placid  covered  products;  and 
(3)  resellers,  retailers  or  refiners  that 
resold  Placid  covered  products. 

As  in  many  prior  special  refund  cases, 
we  are  adopting  certain  presumptions 
that  will  permit  claimants  to  participate 
in  the  refund  process  without  incurring 
inordinate  expense  and  will  enable  the 
OHA  to  consider  refund  applications  in 
the  most  efficient  manner  possible.  See 
10  CFR  205.282(e),  Subpart  V;  American 
Pacific  International,  14  DOE  ^  85,158  at 
88,293  (1986)  [API).  First,  we  are 
adopting  the  presumption  that  the 
alleged  overcharges  were  spread  evenly 
over  all  gallons  of  covered  products  that 
Placid  sold  during  the  consent  order 
period.  In  the  absence  of  better 
information,  a  volumetric  refund 
presumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.2 

Under  this  volumetric  presumption,  a 
claimant’s  potential  refund  generally 
will  be  computed  by  multiplying 
$0.000362  per  gallon,  the  per-gallon 
refund  amount,  by  the  number  of  gallons 
of  covered  products  that  it  purchased 
from  Placid  during  the  consent  order 
period.3  The  resulting  figure  is  referred 
to  as  the  claimant’s  "volumeteric  share” 
of  the  Placid  consent  order  funds. 
Successful  applicants  will  also  receive 
proportionate  shares  of  the  interest  that 
has  accrued  on  the  Placid  escrow 
account. 

A.  Determination  of  Injury.  The 
allocation  of  potential  refund  amounts 
to  claimants  is  only  the  first  step  in  the 
distribution  process.  In  order  to  receive 
a  refund,  an  applicant  must 


*  Nevertheless,  we  recognize,  that  the  impact  of 
Placid's  pricing  practices  on  an  individual  purchaser 
may  have  been  greater  than  the  apportioned 
amount.  Therefore,  the  volumetric  presumption  will 
be  rebuttable,  and  we  will  allow  a  claimant  to 
submit  evidence  detailing  the  specific  overcharge 
that  it  incurred  in  order  to  be  eligible  for  a  larger 
refund.  See,  e.g..  Standard  Oil  Co.  (Indiana)/Army 
and  Air  Force  Exchange  Service.  12  DOE  l  85,015 
(1984). 

*  The  volumetric  factor  of  $0.000362  per  gallon 
was  computed  by  dividing  the  $1,478,456  received 
from  Placid  by  the  4,083,904,613  gallons  of  covered 
products  sold  by  the  firm  during  the  consent  order 
period  ($1,478,456/4,083,904.613  gallons  = 

$0.000362).  J 
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demonstrate,  that  it  did  not  pass  through 
alleged  overcharges  to  its  customers 
during  the  consent  order  period.  See, 
e.g.,  Office  of  Enforcement,  8  DOE 
f  82,597  at  85,396  (1981)  (Vickers).  As  we 
have  done  in  many  prior  refund  cases, 
we  are  adopting  specific  injury 
persumptions  that  will  simplify  and 
streamline  the  refund  process.  These 
presumptions  will  excuse  members  of 
certain  applicant  categories  from 
proving  that  they  were  injured  by 
Placid’s  alleged  overcharges.  We  will 
discuss  these  presumptions  below. 

(1)  Showing  of  Injury.  In  the  PD&O  we 
proposed  adopting  the  presumption  that 
resellers  and  retailers  of  Placid  covered 
products  claiming  refunds  of  $5,000  or 
less,  excluding  accrued  interest,  were 
injured  by  Placid's  alleged  overcharges. 
In  its  comments  to  the  PD&O,  ERI 
suggests  that  we  adopt  an  injury 
presumption  for  resellers  and  retailers 
with  "mid-level”  claims.  Previously  used 
only  in  large  refund  proceedings  this 
mid-level  presumption  allows  resellers 
and  retailers  to  receive  40  percent  of 
their  full  volumetric  shares  up  to  $50,000, 
without  making  detailed  demonstrations 
of  injury.  See  Gulf  Oil  Corporation,  16 
DOE  |  85,381,  (1987)  [Gulf  II).*  By 
lowering  the  costs  incurred  by  claimants 
participating  in  the  refund  process  and 
easing  the  administrative  burden  placed 
on  the  OHA,  the  mid-level  presumption 
has  served  to  further  the  OHA’s 
restitutionary  duty  in  Subpart  V  refund 
proceedings.  We  see  no  reason  why  it 
should  not  also  be  applied  prospectively 
in  smaller  refund  proceedings. 
Accordingly,  resellers  and  retailers  of 
Placid  covered  products  will  be  allowed 
to  apply  for  refunds  using  a  mid-level 
presumption  of  injury.® 

In  the  PD&O,  we  also  proposed 
adopting  presumptions  that  spot 
purchasers  of  Placid  covered  products 
and  those  selling  Placid  products  on 
consignment  were  not  injured  by  the 
alleged  overcharges.  Citing  Tresler  Oil 

4  Based  on  national  average  profit  margin  data  for 
resellers  and  retailers  and  our  experience  in  past 
proceedings,  we  presumed  that  resellers  and 
retailers  were  injured  by  40  percent  of  the  alleged 
overcharges  incurred  in  their  purchases.  Gulf  II,  10 
DOE  at  88,737. 

*  Citing  Getty  Oil  Company,  15  DOE  1 85,064 
(1986)  [Getty],  ERI  also  suggests  that  when 
calculating  refund  amounts  under  the  mid-level 
presumption,  we  adopt  a  variety  of  absorption 
fractions  for  the  different  products  sold  by  Placid, 
i.e.,  40%  for  motor  gasoline,  50%  for  middle 
distillates,  and  60%  for  L.P.  gas.  The  different 
absorption  fractions  that  we  adopted  in  Getty, 
however,  were  based  strictly  on  Getty's  pricing 
data.  Getty,  15  DOE  at  88,117.  They  are  not  relevant 
to  the  present  proceeding.  Furthermore,  the  use  of  a 
single  average  absorption  fraction  simplifies  the 
refund  procedures  for  the  benefit  of  both  the 
claimants  and  the  DOE.  Therefore,  we  will  not 
adopt  ERI's  suggestion  in  this  regard. 


Company /Swifty  Oil  Company,  16  DOE 
U  85,659  (1987)  [Tresler),  ERI  suggests 
that  we  allow  spot  purchasers  to  receive 
20  percent  of  their  full  volumetric  shares 
without  demonstrating  injury.  There  is 
nothing  in  Tresler,  however,  to  support 
such  a  suggestion,®  and  ERI  has  not 
provided  any  other  reasoning  that  would 
support  its  suggestion  regarding  spot 
purchasers.  Consequently,  we  will  adopt 
the  presumption  of  non-injury  for  spot 
purchasers  outlined  in  the  PD&O. 

Similarly,  citing  Gulf  II,  ERI  suggests 
that  we  allow  Placid  consignees  to 
receive  10  percent  of  their  full 
volumetric  shares  without 
demonstrating  injury.  We  explicitly 
stated  in  Gulf  II,  however,  that  the 
decision  to  adopt  a  10  percent  injury 
level  presumption  for  consignees  was 
based  solely  on  our  previous  experience 
in  Gulf  refund  proceedings.  Gulf  II,  16 
DOE  at  88,739.  There  is  no  basis  for 
assuming  that  the  factual  body 
underlying  the  consignee  presumption  in 
Gulf  II  is  applicable  to  this  case. 
Consequently,  we  will  not  adopt  ERI’s 
suggestion  with  regard  to  consignees. 
Each  injury  presumption  that  we  will 
adopt  in  this  proceeding  is  outlined 
below,  along  with  the  rationale 
underlying  its  use. 

a.  End-Users.  End-users,  i.e.,  ultimate 
consumers  of  Placid  covered  products, 
will  be  presumed  to  have  been  injured 
by  the  alleged  overcharges.  Unlike 
regulated  firms  in  the  petroleum 
industry,  end-users  generally  were  not 
subject  to  price  controls  during  the 
consent  order  period.  Moreover,  they 
were  not  required  to  keep  records  the 
justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
alleged  overcharges  on  the  final  prices 
of  non-petroleum  goods  and  services 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  See,  e.g.,  Dorchester 
Gas  Corp.,  14  DOE  1|  85,240  at  88,450 
(1986).  Consequently,  end-user 
applicants  need  only  document  their 
purchase  volumes  of  Placid  products  to 
make  a  sufficient  showing  that  they 
were  injured  by  the  alleged  overcharges. 

b.  Regulated  Firms  and  Cooperatives. 
Firms  whose  prices  for  goods  and 
services  are  regulated  by  a  government 
agency  or  by  the  terms  of  a  cooperative 
agreement  will  not  be  required  to  submit 
detailed  proof  of  injury.  Although  such 
firms,  e.g.,  public  utilities  and 
agricultural  cooperatives,  generally 
would  pass  through  any  overcharges  to 
their  customers,  they  generally  would 

*  In  Tresler,  the  applicant  was  granted  a  refund 
on  its  purchases  that  were  made  under  a  long-term 
contract  with  the  consent  order  Arm.  but  was 
denied  a  refund  on  its  spot  purchases. 


pass  through  any  refunds  as  well. 
Therefore,  we  will  require  such 
applicants  to  certify  that  they  will  pass 
any  refund  received  through  to  their 
customers,  to  provide  us  with  a  detailed 
explanation  of  how  they  plan  to 
accomplish  this  restitution  to  their 
customers,  and  to  explain  how  they  will 
notify  the  appropriate  regulatory  body 
or  membership  group  of  the  receipt  of 
refund  money.  See  Office  of  Special 
Counsel,  9  DOE  |  82,538  at  85,203  (1982). 
However,  utility  claimants  that  are 
requesting  a  refund  of  $5,000  or  less, 
excluding  interest,  will  not  be  required 
to  certify  that  they  will  pass  the  refunds 
through  to  their  customers.  We  further 
note  that  a  cooperative's  sales  of  Placid 
products  to  non-members  will  be  treated 
in  the  same  manner  as  sales  by  other 
resellers. 

c.  Reseller  and  Retailer  Small  Claims. 
Resellers  and  retailers  of  Placid  covered 
products  claiming  refunds  of  $5,000  or 
less,  excluding  accrued  interest,  are 
presumed  to  have  been  injured  by 
Placid’s  alleged  overcharges.  Without 
this  presumption,  such  an  applicant 
would  have  to  gather  and  analyze 
records  dating  as  far  back  as  1973  to 
demonstrate  that  it  absorded  the  alleged 
overcharges.  The  cost  to  the  applicant  of 
gathering  this  information,  and  to  the 
OHA  of  analyzing  it,  could  exceed  the 
actual  refund  amount.  Under  this 
presumption,  a  small  calimant  must  only 
document  the  volume  of  Placid  covered 
products  that  it  purchased  in  order  to  be 
eligible  for  a  refund.  See  Texas  Oil  8r 
Gas  Corp.,  12  DOE  85,069  at  88,210 
(1984). 

d.  Reseller  and  Retailer  Mid-Level 
Claims.  Resellers  and  retailers  whose 
full  volumetric  shares  of  the  Placid 
consent  order  funds  exceed  $12,501  may 
elect  to  receive  40  percent  of  their  full 
volumetric  shares  up  to  $50,000,  without 
providing  detailed  demonstrations  of 
injury.7  As  we  indicated  above,  see 
supra  note  4,  this  option  is  based  on  the 
presumption  that  resellers  and  retailers 
absorbed  40  percent  of  Placid's  alleged 
overcharges.  Resellers  and  retailers  that 
wish  to  receive  refunds  in  excess  of 
$50,000  must  follow  the  non-presumption 
procedures  outlined  below  in  section  (2). 

e.  Spot  Purchasers.  If  a  claimant  made 
only  sporadic  purchases  of  significant 
volumes  of  Placid  covered  products,  we 
will  consider  that  claimant  to  be  a  spot 

1  A  reseller  or  retailer  whose  full  volumetric  share 
is  $12,501  or  less  could  receive  a  larger  refund  under 
the  small  claims  presumption  than  under  the  40- 
percent  mid-level  injury  presumption.  Large 
resellers  and  retailers,  i.e.,  those  whose  full 
volumetric  shares  exceed  $125,001.  may  elect  to 
limit  their  claims  to  $50,000  and  thereby  qualify  for 
a  refund  under  the  mid-level  injury  presumption. 
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purchaser.  We  are  adopting  a  rebuttable 
presumption  that  claimants  who  made 
only  spot  purchases  from  Placid  were 
not  injured.  Spot  purchasers  tend  to 
have  considerable  discretion  in  where 
and  when  to  make  purchases.  Therefore, 
they  generally  would  not  have  made 
spot  purchases  from  Placid  unless  they 
were  able  to  pass  through  the  full 
amount  of  any  price  increases  to  their 
own  customers.  See  Vickers,  8  DOE  at 
85,396  (1981).  Therefore,  a  firm  that 
made  only  sporadic  purchases  from 
Placid  will  not  receive  a  refund  unless  it 
presents  evidence  rebutting  the  spot 
purchaser  presumption  and  establishing 
the  extent  to  which  it  was  injured. 

f.  Consignees.  Finally,  as  in  previous 
cases,  we  will  presume  that  consignees 
of  Placid  covered  products  were  not 
injured  by  the  alleged  overcharges.  See, 
e.g.,  Jay  Oil  Company,  16  DOE  d  85,147 
at  88,286  (1987).  A  consignee  agent  is  an 
entity  that  distributed  products  pursuant 
to  an  agreement  whereby  its  supplier 
established  the  prices  to  be  paid  and 
charged  by  the  consignee  and 
compensated  the  consignee  with  a  fixed 
commission  based  upon  the  volume  of 
products  distributed.  This  presumption 
may  be  rebutted  by  showing  that  the 
consignee’s  sales  volumes  and 
corresponding  commission  revenues 
declined  due  to  the  alleged 
uncompetitiveness  of  Placid’s  pricing 
practices.  See  Gulf  Oil  Corporation/C.F. 
Canter  Oil  Company,  13  DOE  85,388  at 
88,962  (1986). 

(2)  Non-Presumption  Demonstration 
of  Injury.  A  reseller  or  retailer  with  a 
full  volumetric  share  in  excess  of  $5,000 
that  does  not  elect  to  receive  a  refund 
under  either  the  small  claims 
presumption  or  the  40-percent  mid-level 
presumption  will  be  required  to 
document  its  injury.  Such  a  claimant  is 
generally  required  to  provide  a  monthly 
schedule  of  its  “banks”  of  unrecouped 
increased  product  costs  for  each  product 
that  it  purchased  from  Placid  during  the 
consent  order  period.8  Cost  banks  for  a 
product  should  cover  the  period 
November  1, 1973,  through  the  product’s 
decontrol  date.0  In  addition,  a  claimant 

8  A  "bank"  must  be  equal  to  the  amount  of  the 
refund  claimed  beginning  with  the  first  month  of  the 
period  for  which  a  refund  is  claimed  through  the 
date  on  which  either  that  product  was  decontrolled 
or  the  banking  regulations  expired. 

•  Retailers  and  resellers  of  motor  gasoline  were 
required  to  maintain  cost  banks  only  until  July  15. 
1979,  and  April  30, 1980.  respectively.  Therefore,  in 
showing  injury  with  respect  to  their  purchases  of 
motor  gasoline,  such  claimants  will  not  be  required 
to  submit  cost  bank  material  up  to  the  January  28, 
1981  decontrol  date  of  motor  gasoline. 


must  show  that  market  conditions 
forced  it  to  absorb  the  alleged 
overcharges.  Such  a  showing  might  be 
made  through  a  demonstration  of 
lowered  profit  margins,  competitive 
price  analysis,  decreased  market  share, 
or  depressed  sales  volume  during  the 
period  of  purchases  from  Placid.  API,  14 
DOE  at  88,295.  If  a  claimant  elects  not  to 
submit  a  detailed  demonstration  of 
injury,  it  may  still  apply  for  either  the 
small  claims  refund  or  the  mid-level 
presumption  of  injury. 

B.  General  Refund  Application 
Requirements 

We  will  now  accept  Applications  for 
Refund  from  purchasers  or  covered 
products  sold  by  Placid  during  the 
consent  order  period.  There  is  no 
specific  application  form  that  must  be 
used.  However,  the  following 
information  should  be  included  in  all 
Applications  for  Refund: 

(1)  The  name  of  the  consent  order 
firm,  Placid  Oil  Company,  the  case 
number,  KEF-0007,  and  the  Applicant’s 
name  should  be  prominently  displayed 
on  the  first  page. 

(2)  The  name,  title,  address,  and 
telephone  number  of  a  person  who  may 
be  contacted  for  additional  information 
concerning  the  Application. 

(3)  The  manner  in  which  the  Applicant 
used  the  Placid  product,  i.e.,  whether  it 
was  a  reseller-retailer  or  end-user. 

(4)  The  volume  of  Placid  product  that 
the  Applicant  purchased  during  each 
month  of  the  consent  order  period 
(August  19, 1973  through  January  27, 

1981)  in  which  it  claims  that  it  was 
injured  by  the  alleged  overcharges.  If  the 
Applicant  was  an  indirect  purchaser,  it 
must  also  submit  the  name  of  its 
immediate  supplier  and  indicate  why  it 
believes  the  product  was  originally 
should  by  Placid,  Toro,  or  Ryder. 

(5)  All  relevant  materials  necessary  to 
support  its  claim  in  accordance  with  the 
injury  presumptions  and  requirements 
outlined  in  Section  II,  Part  A. 

(6)  A  statement  of  whether  the 
Applicant  was  in  any  way  affiliated 
with  Placid  Oil  Company,  Toro 
Petroleum  Corporation,  or  Ryder 
Systems,  Inc.  If  so,  the  Applicant  should 
explain  the  nature  of  the  affiliation. 

(7)  A  statement  of  whether  there  has 
been  any  change  in  ownership  of  the 
entity  that  purchased  the  Placid,  Toro  or 
Ryder  product.  If  so,  the  name  and 
address  of  the  current  (or  former)  owner 
should  be  provided. 

(8)  A  statement  of  whether  the 
Applicant  is  or  has  been  involved  as  a 
party  in  any  DOE  or  private  section  210 


enforcement  actions.  If  these  actions 
have  been  terminated,  the  Applicant 
should  furnish  a  copy  of  any  final  order 
issued  in  the  matter.  If  the  action  is 
ongoing,  the  Applicant  should  describe 
the  action  and  its  current  status.  The 
Applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  during  the 
pendency  of  the  Application  for  Refund. 
See  10  CFR  205.9(d). 

(9)  The  following  signed  statement: 

I  swear  (or  affirm)  that  the  information 
submitted  is  true  and  accurate  to  the  best 
of  my  knowledge  and  belief. 

All  Applications  for  Refund  must  be 
submitted  in  duplicate  and  must  be 
postmarked  no  later  than  June  30, 1989. 

A  copy  of  each  Application  will  be 
available  for  public  inspection  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Forrestal 
Building,  Room  IE-234, 1000 
Independence  Avenue,  SW., 

Washington,  DC.  Any  Applicant  that 
believes  its  Application  contains 
confidential  information  must  so 
indicate  on  the  first  page  of  the 
Application  and  must  submit  two 
additional  copies  of  its  Application  from 
which  the  material  alleged  to  be 
confidential  has  been  deleted,  together 
with  a  statement  specifying  why  the 
information  is  privileged  or  confidential. 
All  Applications  should  be  sent  to: 

Placid  Oil  Company  Special  Refund 
Proceeding,  Case  No.  KEF-0007,  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 

III.  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds  Attributable  to 
Placid's  Sales  of  Covered  Products. 

The  States  filed  comments  regarding 
the  PD&O  requesting  that  any  monies 
remaining  in  the  Placid  escrow  account 
after  meritorious  claims  are  processed 
be  distributed  to  them  for  use  in  claims 
are  process  be  distributed  to  them  for 
use  in  energy-related  projects. 
Subsequent  to  the  filing  of  these 
comments  by  the  States,  a  statute  was 
enacted  governing  disbursal  of  these 
remaining  funds  called  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986  (PODRA),  H.R.  5400,  Title  III, 
99th  Cong.  2d  Session.,  Cong.  Rec. 
H11319-21,  (Daily  E.  October  17, 1986). 
PODRA  stated  that  in  the  event  that 
money  remains  after  all  meritorious 
refund  claims  from  a  refined  products 
Subpart  V  proceeding  have  been 
processed,  those  funds  will  be  divided 
evenly  between  the  state  and  federal 
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governments.  Therefore,  in  the  event 
that  money  remains  after  all  meritorious 
claims  have  been  paid  from  the  Placid 
fund,  those  funds  in  that  account  will  be 
disbursed  in  accordance  with  the 
provisions  of  PODRA. 

It  Is  Therefore  Ordered  That:  (1) 
Applications  for  Refund  from  the  funds 
remitted  to  the  Department  of  Energy  by 
Placid  Oil  Company  pursuant  to  the 
Consent  Order  executed  on  February  22, 
1984,  may  now  be  filed. 

(2)  All  Applications  must  be 
postmarked  no  later  than  June  30, 1989. 

Dated:  November  7, 1988. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

[FR  Doc.  88-26360  Filed  11-14-88;  8:45  am] 
BILLING  CODE  6450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3476-8] 

Renewal  for  the  Management  Advisory 
Group  to  the  Municipal  Water  Pollution 
Control  Program 

The  U.S.  Environmental  Protection 
Agency  announces  the  renewal  for  the 
Management  Advisory  Group  to  the 
Municipal  Water  Pollution  Control 
Program  following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration.  EPA 
has  determined  that  renewal  of  this 
advisory  committee  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Agency  by  law.  The  charter  which 
continues  this  advisory  committee  for 
two  more  years,  unless  otherwise  sooner 
terminated,  will  be  filed  with  the 
appropriate  Congressional  committees 
and  the  Library  of  Congress.  The 
committee  will  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  and  the  rules 
and  regulations  issued  in 
implementation  of  the  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Anne  Beatty,  EPA  Committee 
Management  Officer  (PM-213),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  202 / 
382-5037. 

Date:  October  28, 1988. 

Kathy  Petruccelli, 

Director  of  Management  and  Organization 
Division  VR. 

[FR  Doc.  88-26300  Filed  11-14-88;  8:45  am] 
BILLING  CODE  6560-50-M 


[OPTS-59856;  FRL-3476-4] 

Toxic  and  Hazardous  Substances; 
Certain  Chemclal  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  three  such  PMNs  and  provides 
a  summary  of  each. 
dates:  Close  of  Review  Periods 
Y  89-16,  89-17,  89-18,  November  17, 

1988. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Lawrence  Culleen,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-611, 401  M 
Street  SW.,  Washington,  DC  20460  (202) 
382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  89-16 

Manufacturer.  Confidential. 

Chemical.  (G)  Chain  stopped  alkyd 
resin. 

Use /Production.  (S)  Air  dry 
implement  finish.  Prod,  range:  511,000- 
680,000  kg/yr. 

Y  89-17 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  polyol. 
Use/Production.  (S)  Water  reducible 
ink  resin.  Prod,  range:  68,600-127,000  kg/ 

yr. 


Y 89-18 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  alkyd 
copolymer. 

Use/Production.  (S)  Resin  component 
for  implement  finish.  Prod,  range: 
85,000-102,000  kg/yr. 

Date:  November  2, 1988. 

Steve  Newburg-Rinn, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

[FR  Doc.  88-26304  Filed  11-14-88;  8:45  am] 
BILLING  CODE  6560-50-M 


Access  to  Confidential  Business 
Information  by  Syracuse  Research 
Corp.  and  the  Cadums  Group,  Inc. 


summary:  EPA  has  authorized  its 
contractor,  Syracuse  Research 
Corporation  (SRC)  of  Syracuse,  NY  and 
SRC’s  subcontractor.  The  Cadmus 
Group,  Incorporated  (CAD)  of  Belmont, 
MA,  for  access  to  information  which  has 
been  submitted  to  EPA  under  sections  4 
and  8  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CB1). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  EB-44,  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  40  CFR  2.306(j),  EPA 
has  determined  that  SRC  and  CAD  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  4  and  8  of  TSCA  to 
perform  successfully  work  specified 
under  the  contract.  EPA  is  issuing  this 
notice  to  inform  all  submitters  of 
information  under  sections  4  and  8  of 
TSCA  that  EPA  may  provide  SRC  and 
CAD  access  to  these  materials  on  a 
need-to-know  basis. 

Under  contract  No.  68-D8-0117,  SRC, 
Merrill  Lane,  Syracuse,  NY,  and  SRC’s 
subcontractor,  CAD,  375  Concord  Ave., 
Belmont,  MA  will  assist  the  Office  of 
Toxic  Substances'  Existing  Chemical 
Assessment  Division  in  their  review  of 
data  submitted  under  sections  4  and  8  of 
TSCA  as  part  of  the  proper  preparation 
of  a  section  4  support  document.  All 
access  to  TSCA  CBI  under  this  contract 
will  take  place  at  EPA  Headquarters, 
contractor  and  subcontractor  facilities. 


[OPTS-140107;  FRL-3476-5] 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 
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Upon  completing  review  of  the  CBI 
materials,  SRC  and  CAD  will  return  all 
transferred  materials  to  EPA. 

Clearance  of  access  to  TSCA  CBI 
under  this  contract  is  scheduled  to 
expire  on  September  30, 1992. 

SRC  and  CAD  have  been  authorized 
for  access  to  TSCA  CBI  at  their  facilities 
under  the  EPA  "Contractor 
Requirements  for  the  Control  and 
Security  of  TSCA  Confidential  Business 
Information”  security  manual.  EPA  has 
approved  their  security  plans,  has 
performed  the  required  inspection  of 
their  facilities,  and  has  found  them  to  be 
in  compliance  with  the  requirements  of 
the  manual.  SRC  and  CAD  personnel 
will  be  required  to  sign  non-disclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

Dated:  November  3, 1988. 

Charles  Elkins, 

Director,  Office  of  Toxic  Substances. 

[FR  Doc.  88-26303  Filed  11-14-88;  8:45  am] 
BILLING  CODE  6560-50-11 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Paul  Kelley,  d/b/a  American  Teltronix 
Licensee  of  Station  WNHM552; 

Petition  for  Reconsideration;  Order 
Extending  Time 

agency:  Federal  Communications 
Commission. 

action:  Petition  for  reconsideration; 
order  extending  time. 

SUMMARY:  The  Chief,  Private  Radio 
Bureau  has  adopted  an  Order  extending 
the  time  period  in  which  to  file  an 
opposition  to  the  petition  for 
reconsideration  of  the  Memorandum 
Opinion  and  Order  in  this  proceeding. 
The  filing  date  is  extended  one  week 
from  October  20, 1988  to  October  27, 
1988.  This  action  is  warranted  because 
the  petition  for  reconsideration  was  not 
served  in  a  timely  manner. 

DATE:  Opposition  due  October  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rudolfo  Baca,  Rules  Branch,  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau,  (202)  634-2444. 
SUPPLEMENTARY  INFORMATION:  The 
summary'  of  the  Memorandum  Opinion 
and  Order  in  this  proceeding  was 
printed  in  the  Federal  Register  on 
October  5, 1988.  at  53  FR  39141. 

Federal  Communications  Commission. 

Ralph  A.  Haller, 

Chief  Private  Radio  Bureau. 

[FR  Doc.  88-25755  Filed  11-14-88;  8:45  am] 
BILLING  CODE  C712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Advertising  of  Interest  on  Deposits 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice. 

summary:  The  General  Counsel  of  the 
Federal  Deposit  Insurance  Corporation 
(“FDIC”)  is  amending  Opinion  No.  1, 
“Advertising  of  Interest  or  Dividends  on 
Deposits,”  38  FR  28288,  October  11, 1973. 
The  Opinion  speaks  throughout  of  a 
section  of  the  FDIC’s  regulations  that 
has  been  renumbered.  The  amendment 
corrects  the  citations  in  the  Opinion. 
DATE:  The  amendment  to  the  General 
Counsel’s  Opinion  is  effective  on 
November  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jules  Bernard,  Senior  Attorney,  Legal 
Division,  Federal  Deposit  Insurance 
Corporation,  550 — 17th  Street,  NW, 
Washington  ,  DC,  20429,  (202)  898-3731. 
SUPPLEMENTARY  INFORMATION:  The 
General  Counsel  of  the  FDIC  is  making  a 
technical  change  to  the  citations  found 
in  General  Counsel’s  Opinion  No.  1, 
"Advertising  of  Interest  or  Dividends  on 
Deposits.”  See  38  FR  28288,  October  11, 
1973.  The  Opinion  speaks  throughout  of 
“§  329.8”  of  Part  329  of  the  FDIC’s 
regulations,  12  CFR  Part  329.  The  FDIC 
has  redesignated  that  section  as  §  329.3. 
See  51  FR  10808,  March  31, 1986.  The 
General  Counsel  is  amending  the 
citiations  in  his  Opinion  accordingly. 

For  information  purposes,  the  text  of 
Opinion  No.  1,  as  corrected,  is  presented 
below: 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  has 
authorized  the  publication  of  the 
following  interpretative  statement 
setting  forth  the  position  of  the 
Corporation’s  Legal  Division  with 
respect  to  the  meaning  and  application 
of  the  provisions  of  §  329.3  of  the  rules 
and  regulations  of  the  Corporation. 

Section  329.3  prescribes  the  manner  in 
which  insured  nonmember  banks 
(including  insured  nonmember  mutual 
savings  banks)  may  advertise  the 
interest  or  dividends  they  pay  on  time 
and  savings  deposits.  In  enforcing  the 
provisions  of  this  section,  the 
Corporation,  for  the  most  part,  relies  on 
a  review  of  questionable  advertisements 
brought  to  its  attention.  This  approach, 
however,  tends  to  provide  an  uneven 
measure  of  protection  for  depositors  and 
at  times,  works  a  competitive  inequity 
vis-a-vis  those  banks  whose 
advertisements  are  not  questioned. 

The  Legal  Division  believes  it 
important  that  insured  nonmember 
banks  know  the  approach  taken  and  the 


criteria  applied  by  the  staff  in  reviewing 
their  advertisements  for  conformity  with 
the  requirements  of  §  329.3  of  the 
Corporation’s  regulations.  This 
knowledge  should  better  enable  insured 
nonmember  banks  to  fashion 
advertisements  that  avoid  violating  any 
requirement  of  §  329.3. 

Section  329.3  sets  forth  various 
specific  requirements  in  paragraphs  (a) 
through  (e)  and  (h)  capped  by  a  general 
proscription  in  paragraph  (f)  against 
’inaccurate’  or  ‘misleading’ 
advertisements  or  those  which 
‘misrepresent’  the  deposit  contracts 
offered.  The  Legal  Division  believes  that 
the  various  specific  requirements 
prescribed  should  be  read  and  applied 
literally  in  accordance  with  their  evident 
intent  and  purpose.  The  general 
proscription  against  inaccurate  or 
misleading  advertisements  should  be 
taken  as  prohibiting  any  statement  or 
claim  which  incorrectly  represents  the 
terms  and  conditions  of  the  deposit 
contracts  offered  or  which  has  a 
tendency  or  capacity  to  deceive  or  to 
leave  an  erroneous  impression.  It  is  of 
the  utmost  importance,  therefore,  that 
insured  nonmember  banks  avoid 
exaggerated,  overly  generalized  or 
unsubstantiated  claims  or  assertions  or 
ambiguous  statements  reasonably 
susceptible  to  a  contruction  that  is  or 
may  be  false  or  erroneous.  The  Legal 
Division  believes  that  every  effort 
should  be  made  to  explain  correctly,  in 
simple  direct  language,  the  terms  and 
conditions  of  the  deposit  accounts 
solicited,  including  die  duration  of  a 
depositor’s  commitment  of  his  funds  and 
the  existence  of  penalties  for  or 
restrictions  on  withdrawals  prior  to 
maturity  so  that  he  may  appreciate  the 
relative  merits  of  the  accounts  offered 
and  intelligently  choose  those  that  best 
suit  his  needs. 

In  reviewing  questionable 
advertisements,  the  Legal  Division  staff 
has  noted  from  time  to  time  a  variety  of 
violations  of  §  329.3.  The  following  are 
listed  for  the  benefit  and  guidance  of 
insured  nonmember  banks  as  examples 
of  the  type  of  advertising  that  should  be 
avoided: 

(1)  Section  329.3(d)  requires  a  clear 
statement  of  any  time  requirement  to 
which  an  advertised  rate  is  subject. 
Frequently,  a  rate  is  advertised  as  being 
“guaranteed"  for  a  specified  number  of 
years.  While  the  advertising  of  a  rate  as 
being  “guaranteed”  for  a  specified 
period  may  be  permissible,  the  Legal 
Division,  does  not  believe  that  the 
quoted  language  suffices  as  a  clear 
statement  of  the  minimum  time 
requirement  because  it  merely  states  the 
duration  of  the  "guarantee”  without 
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adequately  informing  a  potential 
depositor  that  he  must  commit  his  funds 
for  a  minimum  period  in  order  to  obtain 
the  "guaranteed"  rate.  In  order  to  suffice 
as  a  clear  statement,  language  should  be 
used  which  plainly  indicates  that  a 
depositor  must  commit  his  funds  for  a 
definite  period  or  term  in  order  to  obtain 
the  advertised  rate. 

(2)  Similarly,  a  rate  is  often  advertised 
as  being  available  on  money  “held,” 
“kept”  or  “left”  on  deposit  for  a 
specified  number  of  years.  This 
language,  without  further  explanation,  is 
particularly  objectionable  because  not 
only  does  it  fail  to  inform  a  depositor 
that  he  must  make  a  term  commitment 
of  funds  to  obtain  the  rate,  but  it 
affirmatively  suggests  that  he  may 
unilaterally  withdraw  his  funds,  without 
penalty,  at  any  time  during  the  period 
specified.  The  quoted  language  is  also 
misleading  because  it  fosters  the  false 
notion  that  the  rate  offered  is  dependent 
on  the  length  of  time  a  depositor 
chooses  to  permit  funds  to  remain  on 
deposit  rather  than  on  the  fixed  term  for 
which  he  commits  his  funds. 

(3)  Section  329.3(d)  also  requires  a 
conspicious  statement  of  any  time  or 
amount  requirements  to  which  an 
advertised  rate  is  subject.  The  Legal 
Division  staff  has  often  noted  time  or 
amount  requirements  printed  in  small  or 
even  minuscule  type  “buried”  in  the 
body  of  textual  material  or  in  coupons. 
The  Legal  Division  believes  that,  in 
general,  the  visibility  of  any  statement 
of  time  and  amount  requirements  should 
bear  some  reasonable  relationship  to  the 
visibility  of  the  related  advertised  rate 
and  where,  for  example,  the  advertised 
rate  is  printed  in  large  bold-face  type 
(although  not  necessarily  the  same  size 
type)  and  placed  in  close  proximity  to 
the  advertised  rate. 

(4)  Rates  are  occasionally  advertised 
as  follows:  “5Vfe  percent  for  90  days,”  ”0 
percent  for  1  year”  and  “614  percent  for 
214  years.”  The  Legal  Division  does  not 
believe  these  expressions,  without 
further  explanation,  suffice  as  clear 
statements  of  the  minimum  time 
requirements  involved  since  they  too 
emphasize  the  duration  of  the  rate 
rather  than  the  fixed  term  for  which  the 
depositor  must  commit  his  funds. 
Moreover,  when  stated  in  such  a 
sequence,  these  expressions  are 
misleading  where  the  context  in  which 
they  appear  suggests  that  the 
increasingly  higher  rates  are  available 
on  the  same  funds  permitted  to  remain 
on  deposit  for  succesively  longer 
periods,  rather  than  on  different  funds 
deposited  for  the  definite  terms 
indicated. 

(5)  The  grace  days  feature  of  regular 
savings  accounts  is  sometimes 


misdescribed  to  make  it  appear  more 
advantageous  than  is  actually  the  case. 
For  example,  regular  savings  accounts 
have  been  described  as  “Grace  Day 
accounts”  having  “10  extra  dividend 
earning  days  per  month.”  Grace  days 
permit  funds  deposited  by  the  10th  of 
the  month  to  earn  interest  from  the  first; 
however,  once  deposited  they  do  not 
earn  10  extra  days  of  interest  every 
montb  thereafter. 

(6)  The  interest  rates  available  on 
dissimilar  types  of  savings  accounts  are 
compared  unfairly  without  disclosing 
that  different  types  of  accounts  are 
involved.  For  example,  the  5  percent 
rate  available  on  regular  savings 
accounts  at  commercial  banks  is 
compared  to  the  6%  percent  rate 
available  on  two  and  one-half  year  time 
deposits  at  savings  banks  while  both 
types  of  accounts  are  referred  to 
genetically  as  “savings”  accounts. 

The  foregoing  represents  the  Legal 
Division’s  views  on  some  of  the 
advertising  practices  which  have  come 
to  its  attention.  These  views  should  be 
taken  into  account  by  all  insured 
nonmember  banks,  their  advertising 
agencies,  and  counsel  when  composing 
or  reviewing  advertisements  for  time 
and  savings  deposits.  In  the  future, 
violations  of  §  329.3  will,  in  appropriate 
circumstances,  result  in  a 
recommendation  by  the  Legal  Division 
to  the  Board  of  Directors  of  the 
Corporation  that  formal  enforcement 
action  be  taken  against  the  alleged 
violators.  If  any  insured  nonmember 
bank,  its  advertising  agency  or  counsel 
has  a  specific  question  regarding  the 
applicability  of  §  329.3,  representatives 
of  the  Legal  Division  are  available  to 
discuss  the  matter. 

Dated  this  7th  of  November  1988. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson, 

Executive  Secretary. 

(FR  Doc.  88-2687  Filed  11-14-88;  8:45  am] 
BILUNG  CODE  S714-01-M 

FEDERAL  MARITIME  COMMISSION 
item  Submitted  for  OMB  Review 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
item  has  been  submitted  to  OMB  for 
review  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3601,  et. 
seq.).  Requests  for  information, 
including  copies  of  the  collection  of 
information  and  supporting 
documentation,  may  be  obtained  from 
John  Robert  Ewers,  Director,  Bureau  of 
Adminsitration,  Federal  Maritime 
Commission,  1100  L  Street  NW.,  Room 
12211,  Washington,  DC  20573,  telephone 


number  (202)  523-5866.  Comments  may 
be  submitted  to  the  agency  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  the  Federal 
Maritime  Commission,  within  15  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears. 

Summary  of  Item  Submitted  for  OMB 
Review 

Section  18  Carrier,  Shipper  and  Port 
Surveys 

FMC  requests  an  extension  of 
clearance  for  Forms  FMC-17A,  17B,  and 
17C — carrier,  shipper,  and  port  surveys, 
respectively.  These  forms  will  be  used 
to  gather  information  from  carriers, 
shippers,  and  ports,  and  certain  other 
subject  persons  in  the  foreign 
oceanbome  commerce  of  the  United 
States  about  the  impact  of  the  Shipping 
Act  of  1984  upon  the  international  ocean 
shipping  industry.  The  Commission 
estimates  an  annual  respondent 
universe  of  50  carriers  with  the  total 
estimated  800  manhour  burden;  50  ports 
with  an  estimated  350  manhour  burden; 
and  1100  shippers  with  an  estimated 
4400  manhour  burden.  Total  cost  to  the 
Federal  Government  is  estimated  at 
$24,000;  total  cost  to  respondents  is 
estimated  at  $138,750. 

]oseph  C.  Polking, 

Secretary. 

(FR  Doc.  88-26264  Filed  11-14-88;  8:45  am) 
BILLING  CODE  6730-01-41 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814). 

Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 
and  the  supporting  statement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary, 

Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  §  560.7  of  Title  40  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
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Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200163 

Title:  Gulf  Seaports  Marine  Terminal 
Conference  Agreement. 

Parties:  Ports  of  New  Orleans,  Lake 
Charles,  Baton  Rouge,  Orange, 
Gulfport,  Beaumont,  Houston, 
Galveston  South  Louisiana, 
Brownsville,  Port  Arthur,  Tampa, 
Pensacola,  Panama  City,  Brazos  River 
Harbor,  Corpus  Christi  and  Alabama 
State  Docks 

Filing  Party:  William  Colburn,  Director 
of  Administration,  Port  of  Houston 
Authority,  P.O.  Box  2562,  Houston,  TX 
77252-2562. 

Synopsis:  The  proposed  agreement 
provides  for  the  parties  to  consult 
with  one  another  and  to  establish 
marine  terminal  rates,  charges  and 
rules  in  connection  with  marine 
terminal  services  and  facilities.  The 
agreement  also  provides  that  the 
parties  may  limit  the  agreement  to  the 
establishment  of  one  rate,  rule  or 
regulation  of  a  particular  character. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

Dated:  November  8, 1988. 

[FR  Doc.  88-26263  Filed  11-14-88;  8:45  am) 
BILLING  CODE  6730-01-M 


foregoing  securities.  The  new  activities 
would  be  conducted  on  a  nationwide 
and  international  basis  from  offices  of 
BTSC  located  in  New  York,  Atlanta, 
Chicago,  Los  Angeles  and  other  offices 
that  may  be  established  in  the  future. 

BTSC  is  currently  authorized  to 
underwrite  and  deal  in,  to  a  limited 
extent,  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receivable-related  securities  (“ineligible 
securities”).  Citicorp,  J.P.  Morgan  and 
Co.  Incorporated  and  Bankers  Trust 
New  York  Corporation,  73  Federal 
Reserve  Bulletin  473  (1987)  [“Citicorp/ 
Morgan/Bankers  Trust");  Citicorp,  73 
Federal  Reserve  Bulletin  619  (1987);  and 
Chemical  New  York  Corporation,  The 
Chase  Manhattan  Corporation,  Bankers 
Trust  New  York  Corporation,  Citicorp, 
Manufacturers  Hanover  Corporation 
and  Security  Pacific  Corporation,  73 
Federal  Reserve  Bulletin  731  (1987). 

BTSC  is  also  authorized  to  underwrite 
and  deal  in  U.S.  government  securities 
pursuant  to  §  225.25(b)(16)  of  the  Board’s 
Regulation  Y  (“bank-eligible 
securities").  12  CFR  225.25(b)(16).  In 
addition,  BTSC  has  received  approval  to 
provide  investment  advisory  and 
securities  brokerage  services  on  a 
combined  basis  to  institutional 
customers.  Bankers  Trust  New  York 
Corporation,  74  Federal  Reserve  Bulletin 
695  (1988). 

Bankers  Trust  has  applied  to 
underwrite  and  deal  in  debt  securities 
and  preferred  stock  within  the 
framework  of  limitations  established  in 
the  Citicorp/Morgan/Bankers  Trust 
Order,  including  the  5  percent  gross 
revenue  limitation.  Accordingly,  under 
this  application  the  amount  of  gross 
revenue  BTSC  would  receive  from  the 
proposed  new  ineligible  underwriting 
activity  and  the  previously  approved 
ineligible  activity  would  not  exceed  in 
the  aggregate  5  percent  of  the  total  gross 
revenues  of  BTSC. 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  “which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto." 

Bankers  trust  contends  that  the 
proposed  activities  are  closely  related  to 
banking  because  banks  have  generally 
either  engaged  in  the  proposed  activities 
or  have  provided  services  that  are 


functionally  and  operationally  similar  to 
those  involved  in  underwriting  and 
dealing  in  debt  securities  and  preferred 
stock.  Bankers  Trust  stated  that  banks 
are  active  participants  in  underwriting 
and  dealing  in  bank-eligible  securities 
and  that  the  techniques  involved  in 
underwriting  and  dealing  in  the 
proposed  securities  are  substantially  the 
same.  Bankers  Trust  further  stated  that 
banks  possess  the  experience  to  carry 
out  the  proposed  activities  as  a  result  of 
banks’  skills  at  assessing  credit,  interest 
rate  and  market  risk,  pricing  securities, 
purchasing  and  selling  longer-term 
certificates  of  deposit,  arranging  private 
placements,  investing  in  corporate  debt 
issues,  and  syndicating  commercial 
loans. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Bankers 
Trust  maintains  that  permitting  bank 
holding  companies  to  engage  in  the 
proposed  activities  would  result  in 
greater  convenience  for  customers  and 
increased  competition,  and  could  be 
expected  to  reduce  borrowing  costs  to 
issuers,  increase  the  liquidity  of  the 
secondary  markets  for  the  proposed 
securities,  and  lead  to  continued 
financial  innovation.  Bankers  Trust 
contends  that  the  proposed  activities 
would  not  result  in  adverse  effects 
because  Bankers  Trust  would  conduct 
the  proposed  activities  within  the 
framework  of  limitations  previously 
established  by  the  Board  in  its  Citicorp/ 
Morgan /Bankers  Trust  Order,  and 
consistent  with  the  securities  laws,  trust 
law,  the  anti-tying  provisions  of  the 
banking  and  antitrust  laws,  ERISA  and 
sections  23A  and  23B  of  the  Federal 
Reserve  Act. 

Bankers  Trust  maintains  that  any 
additional  risks  from  underwriting  and 
dealing  in  debt  securities  and  preferred 
stock  as  proposed  are  not  significant 
and  that  the  proposed  activity  does  not 
present  materially  greater  risks  than 
traditional  bank  activity  in  underwriting 
and  dealing  in  bank-eligible  securities 
and  extending  corporate  loans.  Bankers 
Trust  also  maintains  that  any  potential 
conflicts  of  interest  that  might  be  said  to 
arise  from  the  proposed  activities  are  no 
different  from  those  arising  from  banks' 
existing  securities  activities  and  are 
adequately  addressed  by  the  existing 
laws. 


FEDERAL  RESERVE  SYSTEM 

Bankers  Trust  New  York  Corp.,  New 
York,  NY;  Proposal  To  Underwrite  and 
Deal  in  Debt  Securities  and  Preferred 
Stock  to  a  Limited  Extent 

Bankers  Trust  New  York  Corporation, 
New  York,  New  York  ("Bankers  Trust"), 
has  applied,  pursuant  to  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (“BHC  Act")  and 
§  225.23(a),  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)),  for  permission  for  its 
subsidiary  BT  Securities  Corporation, 
New  York,  New  York  (“BTSC”),  to 
underwrite  and  deal  in,  to  a  limited 
degree,  all  types  of  debt  securities  and 
preferred  stock,  including  debt 
obligations  convertible  into  equity 
securities,  ownership  interests  in  trusts 
or  other  vehicles  (other  than  open-end 
investment  companies)  that  are  secured 
by  or  represent  an  interest  in  debt 
obligations,  rights  issued  in  connection 
with  any  of  the  foregoing  to  acquire 
interests  in  any  other  security  and 
options  and  warrants  on  all  of  the 
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Bankers  Trust  contends  that  approval 
of  the  application  would  not  be  barred 
by  section  20  of  the  Glass-Steagall  Act 
(12  U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Bankers  Trust 
Company,  with  a  firm  that  is  "engaged 
principally"  in  the  “underwriting,  public 
sale  or  distribution"  of  securities. 
Bankers  Trust  states  that  it  would  not  be 
“engaged  principally"  in  underwriting 
and  dealing  in  securities  in  light  of  the  5 
percent  revenue  limitation  on  these 
activities,  previously  adopted  by  the 
Board  and  upheld  in  court.  See,  Citicorp, 
J.P.  Morgan  &  Co.  Incorporated  and 
Bankers  Trust  New  York  Corporation, 

73  Federal  Reserve  Bulletin  473  (1987), 
aff'd  sub  nom.,  Securities  Industry 
Association  v.  Board  of  Governors  of 
the  Federal  Reserve  System,  839  F.2d  47 
(2d  Cir.  1988),  cert,  denied,  108  S.  Ct. 
2830  (1988);  and  Securities  Industry 
Association  v.  Board  of  Governors/ 
Chase,  847  F.2d  890  (D.C.  Cir.  1988). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  5  262.3(e) 
of  the  Board’s  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  December  8, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8, 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-26266  Filed  11-14-88;  8:45  am] 
BILLING  CODE  <210-01-M 


Bankers  Trust  New  York  Corp.,  New 
York,  NY.,  Proposal  to  Underwrite  and 
Deal  in  Equity  Securities  to  a  Limited 
Extent 

Bankers  Trust  New  York  Corporation, 
New  York,  New  York  (“Bankers  Trust"), 
has  applied,  pursuant  to  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  3  225.23(a),  of  the 
Board’s  Regulation  Y  (12  CFR  225.23(a)), 
for  permission  for  its  subsidiary  BT 
Securities  Corporation,  New  York,  New 
York  (“BTSC"),  to  underwrite  and  deal 
in,  to  a  limited  degree,  equity  securities. 
These  would  include  common  stock  or 
other  ownership  interests  in  domestic 
and  foreign  corporations  or  other 
entities,  American  Depository  Receipts, 
all  kinds  of  preferred  stock,  and  options 
and  warrants  on  the  above  securities, 
but  would  not  include  ownership 


interests  in  open-end  investment 
companies.  The  new  activities  would  be 
conducted  on  a  nationwide  and 
international  basis  from  offices  of  BTSC 
located  in  New  York,  Atlanta,  Chicago, 
Los  Angeles,  and  other  offices  that  may 
be  established  in  the  future. 

BTSC  is  currently  authorized  to 
underwrite  and  deal  in,  to  a  limited 
extent,  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receiveable-related  securities 
("ineligible  securities").  Citicorp,  J.P. 
Morgan  and  Co.  Incorporated  and 
Bankers  Trust  New  York  Corporation, 

73  Federal  Reserve  Bulletin  473  (1987) 
[“Citicorp/Morgan/Bankers  Trust”); 
Citicorp,  73  Federal  Reserve  Bulletin  619 
(1987);  and  Chemical  New  York 
Corporation,  The  Chase  Manhattan 
Corporation,  Bankers  Trust  New  York 
Corporation,  Citicorp,  Manufacturers 
Hanover  Corporation  and  Security 
Pacific  Corporation,  73  Federal  Reserve 
Bulletin  731  (1987).  BTSC  is  also 
authorized  to  underwrite  and  deal  in 
U.S.  government  securities  pursuant  to 
§  225.25(b)(16)  of  the  Board’s  Regulation 
Y  ("bank-eligible  securities”).  12  CFR 
225.25(b)(16).  In  addition,  BTSC  has 
received  approval  to  provide  investment 
advisory  and  securities  brokerage 
services  on  a  combined  basis  to 
institutional  customers.  Bankers  Trust 
New  York  Corporation,  74  Federal 
Reserve  Bulletin  695  (1988). 

Bankers  Trust  has  applied  to 
underwrite  and  deal  in  equity  securities 
within  the  framework  of  limitations 
established  in  the  Citicorp/Morgan/ 
Bankers  Trust  Order,  including  the  5 
percent  gross  revenue  limitation. 
Accordingly,  under  this  application  the 
amount  of  gross  revenue  BTSC  would 
receive  from  the  proposed  new  ineligible 
underwriting  activity  and  the  previously 
approved  ineligible  activity  would  not 
exceed  in  the  aggregate  5  percent  of  the 
total  gross  revenues  of  BTSC. 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  of  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto.” 

Bankers  Trust  contends  that  the 
proposed  activities  are  closely  related  to 
banking  because  banks  generally  either 
have  engaged  in  the  proposed  activities 
or  have  provided  services  that  are 


functionally  and  operationally  similar  to 
those  involved  in  underwriting  and 
dealing  in  equity  securities.  Bankers 
Trust  noted  that  banks  currently 
underwrite  and  deal  in  equities  outside 
the  United  States. 

Bankers  Trust  also  maintains  that 
banks  have  considerable  experience 
with  equity  securities,  through 
investments,  private  placement  and 
advisory  activities,  and  investment 
management  and  advisory  activities  on 
behalf  of  customers.  In  addition. 

Bankers  Trust  maintains  that  the 
functions  involved  in  underwriting  and 
dealing  in  equity  securities  would  be  the 
same,  or  substantially  the  same,  as 
those  involved  in  underwriting  and 
dealing  in  securities  that  banks  are 
eligible  to  underwite  and  deal  in. 

Bankers  Trust  further  believes  that 
banks  possess  the  experience  to  carry 
out  underwriting  and  dealing  functions 
with  respect  to  equity  securities  as  a 
result  of  bank’s  skills  at  assessing  credit, 
interest  rate  and  market  risk,  pricing 
securities,  purchasing  and  selling  longer- 
term  certificates  of  deposit,  and 
syndicating  commercial  loans. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices.”  Bankers 
Trust  maintains  that  permitting  bank 
holding  companies  to  engage  in  the 
proposed  activities  would  result  in 
greater  convenience  and  innovation  in 
services  for  customers  and  increased 
competition.  Bankers  Trust  contends 
that  the  proposed  activities  would  not 
result  in  adverse  effects  because 
Bankers  Trust  would  conduct  the 
proposed  activities  within  the 
framework  of  limitations  previously 
established  by  the  Board  in  its  Citicorp/ 
Morgan /Bankers  Trust  Order,  and 
consistent  with  the  securities  laws,  trust 
law,  the  anti-tying  provisions  of  the 
banking  and  antitrust  laws,  ERISA  and 
sections  23A  and  23B  of  the  Federal 
Reserve  Act. 

Bankers  Trust  stated  that  any 
additional  risks  from  underwriting  and 
dealing  in  equity  securities  as  proposed 
are  not  significant  and  that  the  proposed 
activity  does  not  present  materially 
greater  risks  than  traditional  bank 
lending  activity.  Bankers  Trust  stated 
that  any  potential  conflict  between  the 
proposed  activities  and  the  fiduciary 
responsibilities  of  bank  affiliates  or 
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prudent  credit  practices  is  already 
adequately  dealt  with  by  the  limitations 
under  which  BTSC  would  conduct  its 
activities. 

Bankers  Trust  contends  that  approval 
of  the  application  would  not  be  barred 
by  section  20  of  the  Glass-Steagall  Act 
(12  U.S.C.  377).  Section  20  of  the  Glass- 
Steagal  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Bankers  Trust 
Company,  with  a  firm  that  is  "engaged 
principally”  in  the  "underwriting,  public 
sale  or  distribution”  of  securities. 
Bankers  Trust  states  that  it  would  not  be 
“engaged  principally”  in  underwriting 
and  dealing  in  securities  in  light  of  the  5 
percent  revenue  limitation  on  these 
activities,  previously  adopted  by  the 
Board  and  upheld  in  court.  See,  Citicorp, 
J.P.  Morgan  &  Co.  Incorporated  and 
Bankers  Trust  New  York  Corporation, 

73  Federal  Reserve  Bulletin  473  (1987), 
aff'd  sub  nom.,  Securities  Industry 
Association  v.  Board  of  Governors  of 
the  Federal  Reserve  System  ,  839  F.2d  47 
(2d  cir.  1988),  cert,  denied,  108  S.  Ct. 

2830  (1988);  and  Securities  Industry 
Association  v.  Board  of  Governors/ 
Chase,  847  F.2d  890  (D.C.  Cir.  1988). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  §  262.3(e) 
of  the  Board’s  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  December  8, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8. 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-28265  Filed  11-14-88;  8:45  am] 
BILUNG  CODE  6210-01-M 


The  Chase  Manhattan  Corp.,  New 
York,  NY;  Proposal  To  Underwrite  and 
Deal  in  Debt  Securities  and  Preferred 
Stock  to  a  Limited  Extent 

The  Chase  Manhattan  Corporation 
(“Chase"),  New  York,  New  York,  has 
applied,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  9  225.23(a),  of  the 
Board's  Regulation  Y  (12  CFR  225.23(a)), 
for  permission  for  its  subsidiary  Chase 
Manhattan  Capital  Markets 
Corporation,  New  York,  New  York 
(“CMCMC”),  to  underwrite  and  deal  in, 
to  a  limited  degree,  preferred  stock  and 
all  types  of  debt  securities,  including 
without  limitation,  debt  securities 


convertible  into  equity  securities  and 
ownership  interests  in  trusts  or  other 
vehicles  secured  by  or  representing 
interests  in  debt  obligations.  The  issuers 
of  such  securities  may  be  foreign  and 
domestic  corporations,  trusts,  foreign 
governments,  political  subdivisions, 
agencies  and  instrumentalities  of  such 
governments,  supranational 
organizations  and  other  entities  whose 
securities  are  not  eligible  for  bank 
underwriting  and  dealing. 

CMCMC  is  currently  authorized  to 
underwrite  and  deal  in,  to  a  limited 
extent,  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receivable-related  securities  (“ineligible 
securities”).  Citicorp,  J.P.  Morgan  and 
Co.  Incorporated  and  Bankers  Trust 
New  York  Corporation,  73  Federal 
Reserve  Bulletin  473  (1987)  [“Citicorp/ 
Morgan/Bankers  Trust"];  Citicorp,  73 
Federal  Reserve  Bulletin  619  (1987);  and 
Chemical  New  York  Corporation,  The 
Chase  Manhattan  Corporation,  Bankers 
Trust  New  York  Corporation,  Citicorp, 
Manufacturers  Hanover  Corporation 
and  Security  Pacific  Corporation,  73 
Federal  Reserve  Bulletin  731  (1987). 
CMCMC  is  also  authorized  to 
underwrite  and  deal  in  U.S.  government 
securities  pursuant  to  §  225.25(b)(16)  of 
the  Board's  Regulation  Y  (“bank-eligible 
securities”).  12  CFR  225.25(b)(16).  In 
addition,  CMCMC  has  received 
approval  to  provide  investment  advisory 
and  securities  brokerage  services  on  a 
combined  basis  to  institutional 
customers.  The  Chase  Manhattan 
Corporation,  74  Federal  Reserve  Bulletin 
704  (1988). 

Chase  has  applied  to  underwrite  and 
deal  in  the  proposed  securities  within 
the  framework  of  limitations  established 
in  the  Citicorp /Morgan/Bankers  Trust 
Order,  including  the  5  percent  gross 
revenue  limitation.  Accordingly,  under 
this  application  the  amount  of  gross 
revenue  CMCMC  would  receive  from 
the  proposed  new  ineligible 
underwriting  activity  and  the  previously 
approved  ineligible  activity  would  not 
exceed  in  the  aggregate  5  percent  of  the 
total  gross  revenues  of  CMCMC. 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  “which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto." 


Chase  contends  that  the  proposed 
activities  are  closely  related  to  banking 
because  banks  have  generally  engaged 
in  activities  that  are  functionally  and 
operationally  similar  to  underwriting 
and  dealing  in  debt  securities  and 
preferred  stock.  These  services  include 
corporate  lending,  underwriting  and 
dealing  in  bank-eligible  securities, 
providing  advice  for  mergers  and 
acquisitions  and  corporate  financings 
generally,  arranging  private  placements 
of  securities  and  managing  their  own 
portfolios  and  fiduciary  accounts. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices.”  Chase 
maintains  that  permitting  bank  holding 
companies  to  engage  in  the  proposed 
activities  would  result  in  increased 
competition  in  highly  concentrated 
markets,  lower  financing  costs,  more 
innovative  financing,  greater  liquidity 
into  the  markets  for  the  proposed 
securities  and  greater  convenience  for 
customers.  Chase  contends  that  the 
proposed  activities  would  not  result  in 
adverse  effects  because  any  potential 
for  conflicts  of  interests  and  other 
adverse  effects  is  adequately  addressed 
by  the  combination  of  various  statutory 
protections  as  well  as  the  conditions 
and  limitations  established  in  the 
Citicorp/Morgan/Bankers  Trust  Order. 
Moreover,  Chase  argues  that 
underwriting  and  dealing  in  the 
proposed  securities  is  not  a  risky 
activity. 

Chase  contends  that  approval  of  the 
application  would  not  be  barred  by 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Chase  Manhattan 
Bank,  N.A.,  with  a  firm  that  is  “engaged 
principally”  in  the  “underwriting,  public 
sale  or  distribution”  of  securities. 
Citicorp  states  that  it  would  not  be 
“engaged  principally”  in  underwriting 
and  dealing  in  securities  in  light  of  the  5 
percent  limitation  on  these  activities. 
See,  Citicorp,  J.P.  Morgan  &  Co. 
Incorporated  and  Bankers  Trust  New 
York  Corporation,  73  Federal  Reserve 
Bulletin  473  (1987).  aff’d  sub  nom., 
Securities  Industry  Association  v.  Board 
of  Governors  of  the  Federal  Reserve 
System,  839  F.2d  47  (2nd  Cir.  1988),  cert, 
denied,  108  S.  Ct.  2830  (1988);  and 
Securities  Industry  Association  v.  Board 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday,  November  15,  1988  /  Notices 


45981 


of  Governors /Chase,  847  F.2d  890  (D.C. 
Cir.  1988). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  $  262.3(e) 
of  the  Board’s  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551,  not  later  than  December  8, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-26267  Filed  11-14-88;  8:45  am] 
BILLING  CODE  6210-01-M 


Citicorp,  New  York,  NY;  Proposal  To 
Underwrite  and  Deal  in  Debt  Securities 
to  a  Limited  Extent 

Citicorp,  New  York,  New  York,  has 
applied,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  §  225.23(a),  of  the 
Board’s  Regulation  Y  (12  CFR  225.23(a)), 
for  permission  for  its  subsidiary  Citicorp 
Securities  Markets,  Inc.,  New  York,  New 
York  ("CSMI”),  to  underwrite  and  deal 
in,  to  a  limited  degree,  all  types  of  debt 
securities,  including,  but  not  limited  to, 
(1)  debt  securities  issued  by  a 
corporation,  partnership,  trust  or  other 
obligor,  (2)  debt  securities  issued  by  a 
foreign  government  or  a  political 
subdivision,  agency  or  instrumentality 
thereof,  and  (3)  securities  directly  or 
indirectly  evidencing  interests  in  a  pool 
of  underlying  assets  which  are 
comprised  of  debt  obligations  (not 
including  securities  of  open-end 
investment  companies).  The  above 
securities  would  include  debt  securities 
which  are  convertible  into  equity 
securities  as  well  as  those  which  are 
investment  grade,  not-investment  grade, 
or  unrated  securities. 

CSMI  is  currently  authorized  to 
underwrite  and  deal  in,  to  a  limited 
extent,  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receivable-related  securities  (“ineligible 
securities”).  Citicorp,  f.P.  Morgan  and 
Co.  Incorporated  and  Bankers  Trust 
New  York  Corporation,  73  Federal 
Reserve  Bulletin  473  (1987)  {“Citicorp/ 
Morgan/Bankers  Trust")',  Citicorp,  73 
Federal  Reserve  Bulletin  619  (1987);  and 
Chemical  New  York  Corporation.  The 
Chase  Manhattan  Corporation,  Bankers 
Trust  New  York  Corporation,  Citicorp, 


Manufacturers  Hanover  Corporation 
and  Security  Pacific  Corporation,  73 
Federal  Reserve  Bulletin  731  (1987). 

CSMI  is  also  authorized  to  underwrite 
and  deal  in  U.S.  Government  securities 
pursuant  to  §  225.25(b)(16)  of  the  Board’s 
Regulation  Y  (“bank-eligible 
securities").  12  CFR  225.25(b)(16). 

Citicorp  has  applied  to  underwrite 
and  deal  in  debt  securities  within  the 
framework  of  limitations  established  in 
the  Citicorp/Morgan/Bankers  Trust 
Order,  including  the  5  percent  gross 
revenue  limitation.  Accordingly,  under 
this  application  the  amount  of  gross 
revenue  CSMI  would  receive  from  the 
proposed  new  ineligible  underwriting 
activity  and  the  previously  approved 
ineligible  activity  would  not  exceed  in 
the  aggregate  5  percent  of  the  total  gross 
revenues  of  CSMI. 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  “which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto.” 

Citicorp  contends  that  the  proposed 
activities  are  closely  related  to  banking 
because  banks  have  generally  engaged 
in  activities  that  are  functionally  and 
operationally  similar  to  underwriting 
and  dealing  in  debt  securities.  These 
services  include  corporate  lending, 
underwriting  and  dealing  in  bank- 
eligible  securities,  private  placement  of 
debt  and  equity  securities,  investing  in 
debt  securities,  overseas  underwriting 
and  dealing  and  issuing  corporate  debt. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices.”  Citicorp 
maintains  that  permitting  bank  holding 
companies  to  engage  in  the  proposed 
activities  would  result  in  greater 
convenience  for  customers  and 
increased  competition,  and  will  also 
produce  a  new  source  of  income  for 
bank  holding  companies,  as  well  as 
increased  liquidity  of  their  balance 
sheets,  and  thereby  increase  their  safety 
and  soundness.  Citicorp  contends  that 
the  proposed  activities  would  not  result 


in  adverse  effects  because  Citicorp 
would  conduct  the  proposed  activities 
within  the  framework  of  limitations 
previously  established  by  the  Board  in 
its  Citicorp/Morgan/Bankers  Trust 
Order.  Moreover,  Citicorp  states  that 
section  23B  of  the  Federal  Reserve  Act 
(12  U.S.C.  371c-l),  which  was  enacted 
after  the  Citicorp /Morgan/Bankers 
Trust  Order  was  issued,  will  serve  to 
provide  additional  protection  in  this 
area. 

Citicorp  contends  that  approval  of  the 
application  would  not  be  barred  by 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Citibank,  N.A., 
with  a  firm  that  is  “engaged  principally” 
in  the  “underwriting,  public  sale  or 
distribution"  of  securities.  Citicorp 
states  that  it  would  not  be  “engaged 
principally”  in  underwriting  and  dealing 
in  securities  in  light  of  the  5  percent 
limitation  on  these  activities.  See, 
Citicorp,  J.P.  Morgan  Sr  Co.  Incorporated 
and  Bankers  Trust  New  York 
Corporation,  73  Federal  Reserve  Bulletin 
473  (1987),  affd  sub  nom..  Securities 
Industry  Association  v.  Board  of 
Governors  of  the  Federal  Reserve 
System,  839  F.2d  47  (2d  Cir.  1988),  cert, 
denied,  108  S.  Ct.  2830  (1988);  and 
Securities  Industry  Association  v.  Board 
of  Governors /Chase,  847  F.2d  890  (D.C. 
Cir.  1988). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  §  262.3(e) 
of  the  Board’s  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  December  8, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-26268  Filed  11-14-88;  8:45  am] 
BILLING  CODE  6210-01-M 


J.P.  Morgan  &  Co.  Inc.,  New  York,  NY; 
Proposal  To  Underwrite  and  Deal  in 
Debt  Securities  to  a  Limited  Extent 

J.P.  Morgan  &  Co.  Incorporated,  New 
York,  New  York,  has  applied,  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.23(a),  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)),  for  permission  for  its 
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subsidiary  ].P.  Morgan  Securities  Inc., 
New  York,  New  York  (“JPMS"),  to 
underwrite  and  deal  in,  to  a  limited 
degree,  all  types  of  debt  securities, 
including,  without  limitation,  sovereign 
debt  securities,  corporate  debt  securities 
(including  corporate  debt  securities 
convertible  into  equity  securities),  and 
securities  issued  by  a  trust  or  other 
vehicle  secured  by  or  representing 
interests  in  debt  obligations  (such  as 
asset-backed  securities  secured  by  or 
representing  interests  in  multi-family 
residential  mortgages  and  commercial 
mortgages). 

JPMS  is  currently  authorized  to 
underwrite  and  deal  in,  to  a  limited 
extent,  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receivable-related  securities  (“ineligible 
securities”).  Citicorp,  J.P.  Morgan  and 
Co.  Incorporated  and  Bankers  Trust 
New  York  Corporation,  73  Federal 
Reserve  Bulletin  473  (1987)  [“Citicorp/ 
Morgan/Bankers  Trust");  J.P.  Morgan 
and  Co.  Incorporated,  73  Federal 
Reserve  Bulletin  875  (1987).  JPMS  is  also 
authorized  to  underwrite  and  deal  in 
U.S.  government  securities  pursuant  to 
§  225.25(b)(16)  of  the  Board's  Regulation 
Y  (“bank-eligible  securities”).  12  CFR 
225.25(b)(16).  In  addition,  JPMS  has 
received  authorization  to  provide 
securities  brokerage  and  investment 
advice  on  a  combined  basis  to 
institutional  customers.  J.P.  Morgan  and 
Co.  Incorporated,  73  Federal  Reserve 
Bulletin  810  (1987). 

J.P.  Morgan  has  applied  to  underwrite 
and  deal  in  debt  securities  within  the 
framework  of  limitations  established  in 
the  Citicorp/Morgan/Bankers  Trust 
Order,  including  the  5  percent  gross 
revenue  limitation.  Accordingly,  under 
this  application  the  amount  of  gross 
revenue  JPMS  would  receive  from  the 
proposed  new  ineligible  underwriting 
activity  and  the  previously  approved 
ineligible  activity  would  not  exceed  in 
the  aggregate  5  percent  of  the  total  gross 
revenues  of  JPMS. 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto.” 

J.P.  Morgan  contends  that  the 
proposed  activities  are  closely  related  to 
banking  because  banks  have  generally 


either  engaged  in  the  proposed  activities 
or  in  activities  that  are  functionally  and 
operationally  similar  to  underwriting 
and  dealing  in  debt  securities.  These 
services  included  overseas  underwriting 
and  dealing,  commercial  lending, 
managing  their  own  investment 
accounts,  advising  and  assisting  issuers 
in  the  private  placement  of  securities, 
evaluating  companies  in  connection 
with  financial  advisory  activities  and 
bank-eligible  underwriting  and  dealing. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
“reasonably  be  expected  to  produced 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices.”  J.P. 
Morgan  maintains  that  permitting  bank 
holding  companies  to  engage  in  the 
proposed  activities  would  result  in 
increased  competition,  lower  costs  to 
issuers  and  investors,  increased 
convenience  to  customers  and  a 
strengthened  banking  system  through 
diversification  of  activities.  J.P.  Morgan 
contends  that  the  proposed  activities 
would  not  result  in  adverse  effects,  due 
to  applicable  state  and  federal  securities 
laws  and  regulations,  including  financial 
reporting  and  antifraud  and  financial 
responsibility  rules  applicable  to  a 
broker-dealer;  the  framework  of 
limitations  contained  in  the  Citicorp/ 
Morgan /Bankers  Trust  Order;  sections 
23A  and  23B  of  the  Federal  Reserve  Act; 
and  the  relatively  low  risk  associated 
with  underwriting  and  dealing  in 
securities  as  compared  to  bank  lending. 

J.P.  Morgan  contends  that  approval  of 
the  application  would  not  be  barred  by 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Morgan  Guaranty 
Trust  Company  of  New  York,  with  a 
firm  that  is  "engaged  principally”  in  the 
“underwriting,  public  sale  or 
distribution”  of  securities.  J.P.  Morgan 
states  that  it  would  not  be  “engaged 
principally"  in  underwriting  and  dealing 
in  securities  in  light  of  the  5  percent 
limitation  on  these  activities.  See, 
Citicorp,  J.P.  Morgan  &  Co.  Incorporated 
and  Bankers  Trust  New  York 
Corporation,  73  Federal  Reserve  Bulletin 
473  (1987),  off d  sub  nom.,  Securities 
Industry  Association  v.  Board  of 
Governors  of  the  Federal  Reserve 
System,  839  F.2d  47  (2d  Cir.  1988),  cert, 
denied.  108  S.  Ct.  2830  (1988);  and 
Securities  Industry  Association  v.  Board 
of  Governors /Chase,  847  F.2d  890  (D.C. 
Cir.  1988). 


Any  request  for  a  hearing  on  this 
application  must  comply  with  262.3(e)  of 
the  Board's  Rules  of  Procedure  (12  CFR 
262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC.  20551,  not  later  than  December  8, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-26269  Filed  11-14-88;  8:45  am] 

BILLING  CODE  6210-01-M 


J.P.  Morgan  and  Co.  Inc.,  New  York, 

NY;  Proposal  To  Underwrite  and  Deal 
in  Equity  Securities  to  a  Limited  Extent 

J.P.  Morgan  and  Co.  Incorporated, 

New  York,  New  York,  has  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.23(a),  of  the  Board’s 
Regulation  Y  (12  CFR  225.23(a)),  for 
permission  for  its  subsidiary  J.P.  Morgan 
Securities  Inc.,  New  York  New  York 
(“JPMS”),  to  underwrite  and  deal  in,  to  a 
limited  degree,  all  types  of  equity 
securities,  including,  without  limitation, 
common  stock,  preferred  stock, 
American  Depositary  Receipts,  and 
other  direct  and  indirect  equity 
ownership  interests  in  corporations  and 
other  entities. 

JPMS  is  currently  authorized  to 
underwrite  and  deal  in,  to  a  limited 
extent,  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receivable-related  securities  (“ineligible 
securities”)././5.  Morgan  and  Co. 
Incorporated  and  Bankers  Trust  New 
York  Corporation,  73  Federal  Reserve 
Bulletin  473  (1987)  (“ Citicorp/Morgan / 
Bankers  Trust”);  Citicorp,  J.P.  Morgan 
and  Co.  Incorporated,  73  Federal 
Reserve  Bulletin  875  (1987).  JPMS  is  also 
authorized  to  underwrite  and  deal  in 
U.S.  government  securities  pursuant  to 
§  225.25(b)(16)  of  the  Board’s  Regulation 
Y  (“eligible  securities”).  12  CFR 
225.25(b)(16).  In  addition,  JPMS  has 
received  authorization  to  provide 
securities  brokerage  and  investment 
advice  on  a  combined  basis  to 
institutional  customers.  J.P.  Morgan  and 
Co.  Incorporated,  73  Federal  Reserve 
Bulletin  810. 

J.P.  Morgan  has  applied  to  underwrite 
and  deal  in  equity  securities  within  the 
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framework  of  limitations  established  in 
the  Citicorp/Morgan/Bankers  Trust 
Order,  including  the  5  percent  gross 
revenue  limitation.  Accordingly,  under 
this  application  the  amount  of  gross 
revenue  JPMS  would  receive  from  the 
proposed  new  ineligible  underwriting 
activity  and  the  previously  approved 
ineligible  activity  would  not  exceed  in 
the  aggregate  5  percent  of  the  total  gross 
revenues  of  JPMS. 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  “which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto.” 

J.P.  Morgan  contends  that  the 
proposed  activities  are  closely  related  to 
banking  because  banks  generally  either 
have  engaged  in  the  proposed  activities 
or  in  activities  that  are  functionally  and 
operationally  similar  to  underwriting 
and  dealing  in  equity  securities.  These 
services  include  underwriting  and 
dealing  in  bank-eligible  securities, 
commercial  lending,  providing  financial 
advice,  managing  investment  portfolios, 
providing  brokerage  services  for  their 
trust  or  other  investor  clients,  private 
placements  of  securities,  underwriting 
and  dealing  in  securities  outside  the 
United  States  and  purchasing  and 
selling  equity  securities  for  their  account 
through  affiliates  within  the  limits  of  the 
BHC  Act. 

In  determining  wheher  an  activity  is  a 
proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  J.P. 
Morgan  maintains  that  permitting  bank 
holding  companies  to  engage  in  the 
proposed  activities  would  result  in 
increased  competition,  lower  costs  to 
issuers  and  investors,  and  a 
strengthened  banking  system  through 
diversification  of  activities.  J.P.  Morgan 
contends  that  the  proposed  activities 
would  not  result  in  adverse  effects,  due 
to  applicable  state  and  federal  securities 
laws  and  regulations;  the  framework  of 
limitations  contained  in  the  Citicorp/ 
Morgan/Bankers  Trust  Order,  sections 


23A  and  23B  of  the  Federal  Reserve  Act; 
and  the  relatively  low  risk  associated 
with  underwriting  and  dealing  in 
securities. 

J.P.  Morgan  contends  that  approval  of 
the  application  would  not  be  barred  by 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Morgan  Guaranty 
Trust  Company  of  New  York,  with  a 
firm  that  is  “engaged  principally"  in  the 
"underwriting,  public  sale  or 
distribution”  of  securities.  J.P.  Morgan 
states  that  it  would  not  be  "engaged 
principally"  in  underwriting  and  dealing 
in  securities  in  light  of  the  5  percent 
limitation  on  these  activities.  See, 
Citicorp,  J.P.  Morgan  &  Co.  Incorporated 
and  Bankers  Trust  New  York 
Corporation,  73  Federal  Reserve  Bulletin 
473  (1987),  aff’d  sub  now.,  Securities 
Industry  Association  v.  Board  of 
Governors  of  the  Federal  Reserve 
System,  839  F.2d  47  (2d  Cir.  1988),  cert, 
denied,  108  S.  Ct.  2830  (1988);  and 
Securities  Industry  Association  v.  Board 
of  Governors/Chase,  847  F.2d  890  (D.C. 
Cir.  1988). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  §  262.3(e) 
of  the  Board’s  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  December  8, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-26270  Filed  11-14-88;  8:45  am) 

BILUNG  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Mental  Health  Acquired 
Immunodeficiency  Syndrome 
Research  Review  Committee;  Meeting 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration. 

action:  Notice  of  meeting. 


Summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  agency’s 
initial  review  committee  in  the  month  of 


December  1988.  This  committee  will  be 
performing  initial  review  of  applications 
for  Federal  assistance.  Therefore, 
portions  of  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  (552(b)(6)  and 
5  U.S.C.  app.  2 10(d).  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 

Committee  Name:  Mental  Health 
Acquired  Immunodeficiency  Syndrome 
Research  Review  Committee,  NIMH. 

Date  and  Time:  December  15-16;  8:30 
a.m. 

Place:  Sheraton-Washington  Hotel, 
2660  Woodley  Road,  NW.,  Washington, 
DC  20008 

Status  of  Meeting:  Open — December 
15:  8:30-9:15  a.m.  Closed — Otherwise. 

Contact:  Irma  Fisher,  Room  9C-15, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-6470. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  in  the  fields  of  research  and 
research  training  activities  in  the  areas 
of  psychoneuro-immunological, 
psychosocial,  behavioral,  and 
psychological  aspects  of  AIDS  as  they 
relate  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Substantive  information,  summary  of 
the  meeting,  and  roster  of  committee 
members  may  be  obtained  as  follows: 
Ms.  Joanna  Kieffer,  NIMH  Committee 
Management  Officer,  Room  9-105, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
4333. 

Date:  November  8, 1988. 

Peggy  W.  Cockrill, 

Committee  Management  Officer.  Alcohol 
Drug  Abuse,  and  Mental  Health 
Administration. 

(FR  Doc.  88-26276  Filed  11-14-88:  8:45  am) 

BILLING  CODE  4160-20-M 


Centers  for  Disease  Control 

Advisory  Committee  for  Inquiry 
Prevention  and  Control;  Establishment 

ACTION:  Notice  of  establishment. 
Advisory  Committee  for  Injury 
Prevention  and  Control. 


Pursuant  to  Federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix  2,  the 
Centers  for  Disease  Control  announces 
the  establishment  by  the  Secretary  of 
Health  and  Human  Services,  on  October 
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28, 1988,  of  the  following  Federal 
advisory  committee: 

Designation:  Advisory  Committee  for 
Injury  Prevention  and  Control. 

Purpose:  This  Committee  will  advise 
and  make  recommendations  to  the 
Secretary,  the  Assistant  Secretary  for 
Health,  and  the  Director,  Centers  for 
Disease  Control,  concerning  feasible 
goals  for  prevention  and  control  of 
injury.  The  Committee  shall  make 
recommendations  regarding  policies, 
strategies,  objectives,  and  priorities: 
advise  on  the  development  of  a  national 
plan  for  injury  prevention  and  control 
and  the  development  of  new 
technologies  and  their  subsequent 
application;  and  review  progress  toward 
injury  prevention  and  control.  The 
committee  shall  advise  on  the 
appropriate  balance  and  mix  of 
intramural  and  extramural  research. 

Authority  for  this  Committee  will 
expire  October  28, 1990,  unless  the 
Secretary  of  Health  and  Human 
Services,  with  the  concurrence  of  the 
Committee  Management  Secretariat, 
General  Services  Administration, 
formally  determines  that  continuance  is 
in  the  public  interest. 

Dated:  November  8, 1988. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 

[FR  Doc.  88-26285  Filed  11-14-88;  8:45  am] 
BILLING  CODE  4160-18-M 


Health  Care  Financing  Administration 

[BERC-625-N] 

Medicare  and  Medicaid  Programs; 
ICD-9-CM  Coordination  and 
Maintenance  Committee  Meeting 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

summary:  This  notice  announces  the 
next  meeting  of  the  International 
Classification  of  Diseases,  Ninth 
Revision,  Clinical  Modification  (ICD-9- 
CM]  Coordination  and  Maintenance 
Committee.  The  public  is  invited  to 
participate  in  the  discussion  of  the  topic 
areas. 

dates:  The  meeting  will  be  held  on 
Thursday  and  Friday,  December  1  and  2, 
1988,  from  9:00  a.m.  to  5:00  p.m.  Eastern 
Standard  Time. 

ADDRESS:  The  meeting  will  be  held  in 
the  Multipurpose  Room  of  the  Altmeyer 
Building  of  the  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore.  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT. 
Jan  Niessing,  (301)  966-5319. 


SUPPLEMENTARY  INFORMATION:  The 

ICD-9-CM  is  the  clinical  modification  of 
the  World  Health  Organization's 
International  Classification  of  Diseases, 
Ninth  Revision.  It  is  the  coding  system 
required  for  use  by  hospitals  and  other 
health  care  facilities  in  reporting  both 
diagnoses  and  surgical  procedures  for 
Medicare,  Medicaid,  and  all  other 
health-related  DHHS  programs.  The 
work  of  the  ICD-9-CM  Coordination 
and  Maintenance  Committee  will  allow 
this  coding  system  to  continue  to  be  an 
appropriate  reporting  tool  for  use  in 
Federal  programs. 

The  Committee  is  composed  entirely 
of  representatives  from  various  Federal 
agencies  interested  in  the  International 
Classification  of  Diseases  (1CD)  and  its 
modification,  updating,  and  use  for 
Federal  programs.  It  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
and  the  Health  Care  Financing 
Administration. 

At  this  meeting,  the  Committee  will 
discuss:  gastrointestinal  procedures, 
alcohol  and  drug  rehabilitation,  catheter 
issues,  external  fixation  devices, 
cystotomy  vs.  cystostomy,  update  to 
revision  of  section  01-05  “Operations  on 
the  Nervous  System”  of  the  1CD-9-CM, 
reprogramming  a  pacemaker,  peripheral 
laser  angioplasty, 
thromboendarterectomy,  radial 
keratomy,  insertion  of  vessel-to  vessel 
cannula,  cardiac  monitoring  and  other 
topics. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Program;  No.  13.773,  Medicare — Hospital 
Insurance  Program:  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  November  9, 1988. 

William  L  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

(FR  Doc.  88-26337  Filed  11-14-88;  8:45  am] 
BILLING  CODE  4120-01-M 


[HSQ-167-NI 

Meeting  of  the  Advisory  Panel  on  the 
Development  of  Uniform  Needs 
Assessment  Instrument(s) 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

summary:  This  notice  announces  the 
fourth  meeting  of  the  Advisory  Panel  on 
the  Development  of  Uniform  Needs 
Assessment  Instrument(s).  The  Panel  is 
responsible  for  the  development  of  a 
standard  method  to  be  used  to  evaluate 
the  post-hospitalization  needs  of 
patients.  The  meeting  is  open  to  the 
public. 


DATE:  December  7th  and  8th,  1988. 

Time:  December  7:  8:00  a.m.  to  5:00 
p.m.  PST;  December  8: 8:00  a.m.  to  5:00 
p.m.  PST. 

ADDRESS:  Marina  International  Hotel, 

4200  Admiralty  Way,  Marina  del  Rey, 
California  90292. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sue  Nonemaker,  (301)  966-6825. 
SUPPLEMENTARY  INFORMATION:  Section 
9305(h)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (OBRA  ’86), 
in  amending  section  1861(e)  of  the  Social 
Security  Act,  requires  that  hospitals,  as 
a  condition  to  participate  in  the 
Medicare  program,  provide  discharge 
planning.  Discharge  planning  activities 
vary  and  we  currently  lack  a 
standardized  method  for  evaluating  a 
patient’s  need  for  health  care  after 
hospitalization.  The  development  of  a 
standardized  method  would  allow  more 
uniformity  among  those  responsible  for 
discharge  planning  and  improve 
determination  of  a  patient’s  need  for 
post-hospital  services. 

Section  9305(h)  of  OBRA  ’86  requires 
the  Secretary  to  develop  a  uniform 
needs  assessment  instrument  in 
consultation  with  an  advisory  panel 
made  up  of  experts  in  the  delivery  of 
post-hospital  extended  care  services, 
home  health  services,  and  long  term 
care  services.  The  panel  is  made  up  of 
experts  in  the  delivery  of  post-hospital 
extended  care  services,  home  health 
services,  long  term  care  services  and 
representatives  of  physicians,  Medicare 
beneficiaries,  hospitals,  skilled  nursing 
facilities,  home  health  agencies,  long 
term  care  providers,  and  fiscal 
intermediaries. 

Mr.  Jay  Rudman,  Director  of  the 
Clinical  Social  Work  Department  at  the 
University  of  California  at  Los  Angeles 
Medical  Canter  is  the  chair  of  the  panel. 

The  Secretary  must  report  to  Congress 
no  later  than  January  1, 1989  his 
recommendations  for  the  appropriate 
use  of  a  uniform  needs  assessment 
instrument  to  determine  a  beneficiary’s 
need  for  post-hospital  extended  care. 

The  panel  has  had  several  meetings  at 
which  it  has  been: 

•  Developing  a  standard  method  to 
evaluate  an  individual’s  ability  to 
function  or  engage  in  activities  of  daily 
living,  the  nursing  and  other  care 
requirements  necessary  to  meet  health 
care  needs,  and  the  social  and  familial 
resources  available  to  the  individual; 

•  Constructing  the  standard  method 
so  that  it  could  be  used  by  discharge 
planners,  hospitals,  nursing  facilities, 
other  health  care  providers  and  fiscal 
intermediaries  in  evaluating  an 
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individual’s  needs  for  post-hospital 
extended  care;  and 

•  Evaluating  the  advantages  and 
disadvantages  of  using  the  tool  as  a 
basis  for  determining  whether  payment 
should  be  made  for  post-hospital 
extended  care  services  and  home  health 
services  which  are  provided  to  Medicare 
beneficiaries. 

At  this  meeting,  the  Advisory  Panel 
will  continue  their  deliberations 
regarding  the  development  of  the 
standard  method  and  issues  related  to 
the  process  of  implementing  a  uniform 
needs  assessment  instrument.  The  items 
of  discussion  are  subject  to  change  as 
priorities  dictate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Program  No.  13.773,  Medicare — Hospital 
Insurance  Program  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  November  8, 1988. 

William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  88-26338  Filed  11-14-88;  8:45  am] 
BILLING  CODE  4120-01-M 


Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Health  Care 
Financing  Administration  (HCFA). 
action:  Notice  of  new  system  of 
records. 

summary:  In  accordance  with  the 
requirement  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records,  “Evaluation  of  the 
Medicare  Alzheimer’s  Disease 
Demonstration,"  HHS/HCFA/ORD  No. 
09-70-0039.  We  have  provided 
background  information  about  the 
proposed  system  in  the  “Supplementary 
Information"  section  below.  Although 
the  Privacy  Act  requires  only  that  the 
“routine  uses”  portion  of  the  system  be 
published  for  comment,  HCFA  invites 
comments  on  all  portions  of  this  notice. 
See  “Dates”  section  for  comment  period. 
DATES:  HCFA  filed  a  new  system  report 
with  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the 
Administrator,  Office  of  Information  and 
Regulatory  Affairs,  Office  of  Mangement 
and  Budget,  on  November  9, 1988.  The 
new  system  of  records,  including  routine 
uses,  will  become  effective  January  17, 
1989,  unless  HCFA  recives  comments 
which  would  warrant  modification  of 
this  notice. 

ADDRESS:  The  public  should  address 
comments  to  Richard  A.  De  Meo, 

Privacy  Act  Officer,  Office  of  Budget 
and  Administration,  Health  Care 


Financing  Administration,  Room  G-M-l, 
East  Low  Rise  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 
Coments  received  will  be  available  for 
inspection  at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  M.  Nugent,  Division  of  Long 
Term  Care  Experimentation,  Office  of 
Research  and  Demonstrations,  Health 
Care  Financing  Administration,  Room  2- 
E-5  Oak  Meadows  Building,  6325 
Security  Boulevard,  Baltimore, 

Maryland  21207,  Telephone  (301)  966- 
6663. 

SUPPLEMENTARY  INFORMATION:  HCFA 
proposes  to  initiate  a  new  system  of 
records  collecting  data  under  the 
authority  of  section  9342  of  the  Pub.  L. 
99-509,  the  Omnibus  Budget 
Reconciliation  Act  of  1986  and  42  U.S.C. 
1395b-l  note.  The  purpose  of  this  system 
of  records  is  to  provide  data  necessary 
to  evaluate  HCFA’s  Medicare 
Alzheimer’s  Disease  Demonstration.  The 
demonstration  will  assess  the  costs  and 
effects  of  several  different  models  for 
including  additional  services  for 
Alzheimer’s  victims  under  the  Medical 
program.  The  demonstration  will  be 
conducted  for  3  years  in  at  least  5  (and 
not  more  than  10)  demonstration  sites 
located  throughout  the  United  States. 

The  system  will  furnish  information 
necessary  to  determine  the 
effectiveness,  cost,  and  impact  on  health 
status  and  functioning  of  providing 
comprehensive  services  to  Medicare- 
entitled  individuals  who  are  victims  of 
Alzheimer’s  disease  or  related 
disorders. 

The  system  of  records  is  expected  to 
include  data  collected  from  the 
Medicare  claims  files;  Medicare 
Statistical  Systems;  patient  intake 
forms;  medical  evaluation  exams; 
physical  and  mental  status  assessments; 
interviews  with  formal  and  informal 
caregivers;  and  Medicaid  claims 
systems  (to  the  extent  that  certain 
demonstration  participants  are  also 
entitled  to  Medicaid).  Between  2,500  and 
5,000  Medicare-entitled  individuals  with 
Alzheimer’s  diesase  or  related 
dementias  are  expected  to  enroll  in  the 
demonstration.  This  information  will  be 
collected  by  a  contractor. 

In  order  to  fulfill  the  objective  and 
complete  tasks  in  this  project,  the 
contractor  must  have  individually- 
identifiable  records.  Since  we  are 
proposing  to  establish  this  system  of 
records  in  accordance  with  the 
requirements  and  principles  of  the 
Privacy  Act,  we  do  not  anticipate  that  it 
will  have  an  unfavorable  effect  on  the 
privacy  or  other  personal  rights  of 
individuals. 


The  Privacy  Act  permits  us  to  disclose 
information  without  the  consent  of  the 
individual  for  "routine  use" — that  is, 
disclosure  for  purposes  that  are 
compatible  with  the  purpose  for  which 
we  collected  the  information.  The 
proposed  routine  uses  in  the  new  system 
meet  the  compatibility  criteria  since  the 
information  is  collected  for  the  purpose 
of  administering  the  Medicare  program 
for  which  we  are  responsible.  We 
anticipate  the  disclosures  under  the 
routine  uses  will  not  result  in  any 
unwarranted  adverse  effects  on 
personal  privacy. 

Dated:  November  7, 1988. 

Willliam  L  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

09-70-0039 

SYSTEM  NAME: 

Evaluation  of  the  Medicare 
Alzheimer’s  Disease  Demonstration. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Evaluation  contractor  to  be  selected 
by  HCFA.  Contact  system's  manager  for 
the  location  of  the  contractor. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Medicare  beneficiaries  with 
Alzheimer’s  disease  and  related 
dementias  who  are  participating  as  a 
treatment  or  control  group  member  in 
one  of  the  5  to  10  demonstration  sites  to 
be  chosen  under  this  study.  (Information 
will  also  be  obtained  from  each 
participant's  informal  caregiver(s).  but 
that  information  will  be  collected  as  a 
part  of  each  participant's  record.) 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  will  contain  information 
concerning  a  participant’s  name,  Health 
Insurance  Claim  number,  demographic 
characteristics  (e.g.,  age,  education, 
income),  medical  diagnoses  and 
conditions,  receipt  of  services, 
functional  status,  and  cost  and 
utilization  of  health  services.  Medical, 
social,  and  other  information  is  also 
expected  to  be  collected  from  each 
patient's  informal  caregiver(s)  as  part  of 
the  participant’s  record  in  order  to 
evaluate  the  impact  of  the 
demonstration  on  caregivers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  9342  of  Pub.  L  99-509,  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  and  42  U.S.C.  1395b-l  note 
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purpose(s): 

To  provide  data  necessary  to  evaluate 
the  impact  of  HCFA’s  Medicare 
Alzheimer’s  Disease  Demonstration  on 
access,  cost,  utilization,  and  quality  of 
services  to  the  participants  in  this  study 
as  well  as  their  informal  caregivers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made: 

1.  To  the  evaluation  contractor,  to  be 
selected  by  HCFA,  who  will  use  this 
information  to  evaluate  the  Medicare 
Alzheimer’s  Disease  Demonstration. 
Relevant  records  will  be  disclosed  to 
such  a  contractor.  The  contractor  shall 
be  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

2.  To  a  congressional  office,  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

3.  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when 

(a)  The  Department  of  Health  and 
Human  Services  (HHS),  or  any 
component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components; 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

4.  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating,  or 
otherwise  refining  or  processing  records 
in  this  system,  or  for  developing, 
modifying  and/or  manipulating  it  with 
ADP  software.  Data  would  also  be 
available  to  users  incidental  to 
consultation,  programming,  operation, 
user  assistance,  or  maintenance  for  an 
ADP  or  telecommunications  system 
containing  or  supporting  records  in  the 
system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  magnetic  tape. 

retrievabiuty: 

Information  will  be  retrieved  by 
beneficiary’s  name  and  health  insurance 
claim  number. 

safeguards: 

The  contractor  will  maintain  all 
records  in  secure  storage  areas 
accessible  only  to  authorized  employees 
and  will  notify  all  employees  having 
access  to  records  of  criminal  sanctions 
for  unauthorized  disclosure  of 
information  on  individuals.  For 
computerized  records,  the  contractor 
will  initiate  automated  data  processing 
(ADP)  system  security  procedures 
required  by  HHS  ADP  Systems  Manual, 
Part  6,  “ADP  Systems  Security”  (e.g.,  use 
of  passwords),  and  the  National  Bureau 
of  Standards  Federal  Information 
Processing  Standards. 

RETENTION  AND  DISPOSAL: 

Hardcopy  data  collection  forms  and 
magnetic  tapes  with  identifiers  will  be 
retained  in  secure  storage  areas. 

Records  will  be  retained  for  one  year 
after  the  termination  of  the  evaluation 
contract.  The  disposal  techniques  of 
degaussing  will  be  used  to  strip 
magnetic  tape  of  all  identifying  names 
and  numbers.  Hardcopy  records  will  be 
destroyed  at  this  time. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  2230  Oak  Meadows 
Building,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207. 

NOTIFICATION  PROCEDURE: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the 
system  manager  at  the  address 
indicated  above.  The  requestor  must 
specify  the  name,  address,  and  health 
insurance  number. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requestors  should  reasonably  specify 
the  record  contents  being  sought.  These 
procedures  are  in  accordance  with 
Department  Regulations  45  CFR 
5b. 5(a)(2). 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  system  manager  named 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  reason  for 
contesting  it  (e.g.,  why  it  is  inaccurate, 
irrelevant,  incomplete,  or  not  current). 


These  procedures  are  in  accordance 
with  Department  Regulations  45  CFR 
5b.7. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  records  system  ar  expected  to 
include:  Data  collected  from  the 
Medicare  claims  files;  Medicare 
Statistical  Systems;  patient  intake 
forms;  medical  evaluation  examinations; 
physical  and  mental  status  assessments; 
interviews  with  informal  caregivers;  and 
Medicaid  claims  systems  (to  the  extent 
that  certain  participants  are  also 
entitled  to  Medicaid). 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

(FR  Doc.  88-26308  Filed  11-14-88;  8:45  am] 

BILLING  CODE  4120-03-M 


National  Institutes  of  Health 

Human  Fetal  Tissue  Transplantation 
Research  Panel;  Meeting 

Notice  is  hereby  given  that  the  Human 
Fetal  Tissue  Transplantation  Research 
Panel,  an  ad  hoc  group  of  consultants  to 
the  Advisory  Committee  to  the  Director, 
NIH,  will  meet  on  December  5, 1988  to 
conclude  its  work  in  preparing  a  report 
on  the  use  of  human  fetal  tissue  in 
transplantation  research.  The  Panel  met 
previously  on  September  14-16  and 
October  20-21.  This  meeting  will 
conclude  the  work  of  the  Panel  in 
examining  the  scientific,  legal,  and 
ethical  issues  sourrounding  this  issue. 
The  Panel  will  convene  at  8:00  a.m.  on 
Monday,  December  5, 1988  and  conclude 
at  5:00  p.m.  The  meeting  will  be  held  in 
the  Shannon  Building,  Wilson  Hall,  at 
the  National  Institutes  of  Health  in 
Bethesda,  MD. 

Public  testimony  on  these  issues  has 
already  been  solicited  and  received  by 
the  Panel  at  its  September  meeting.  This 
session  is  open  to  the  public  for 
observation  on  a  first-come,  first-seated 
basis.  The  Panel  will  present  its  report 
to  the  Advisory  Committee  to  the 
Director,  NIH,  in  a  public  meeting  on 
December  14-15, 1988.  This  meeting  also 
will  be  announced  in  the  Federal 
Register. 

Dated:  November  4, 1988. 

James  B.  Wyngaarden, 

Director. 

[FR  Doc.  88-26275,  Filed  11-14-88;  8:45  am| 

BILLING  CODE  4140-01-M 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday,  November  15,  1988  /  Notices 


45987 


Social  Security  Administration 

Statement  of  Organization,  Functions 
and  Delegation  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (HHS) 
covers  the  Social  Security 
Administration  (SSA).  Notice  is  given 
that  Chapter  Si  is  amended  to  add 
division  and  staff  level  subcomponents 
and  functions  within  the  Office  of  the 
Deputy  Commissioner  for  Management 
(DCM).  Notice  is  also  given  of  the 
revision  of  Chapter  S6,  Office  of  the  SSA 
Chief  Financial  Officer  (OSSACFO),  to 
change  the  name  of  the  Program  and 
Integrity  Field  Office  (S6B-F1 — S6B-FX) 
to  the  Office  of  Regional  Program  and 
Integrity  Reviews  (S6B-F1 — S6B-FX). 
The  new  material  and  changes  are  as 
follows: 

Section  SlB.10  The  Office  of  Budget — 
(Organization) 

Add: 

D.  The  Division  of  Administration 
Budget  (SlBB). 

E.  The  Division  of  Program  Budget 
(SlBA). 

Section  SlB.20  The  Office  of  Budget — 
(Functions) 

Add: 

D.  The  Division  of  Administrative 
Budget  (SlBB). 

1.  Interprets  administrative  budgetary 
policies  and  limitations  and  develops 
and  issues  guidelines  and  instructions  to 
SSA  components  for  budget  formulation 
and  execution. 

2.  Formulates  the  total  SSA 
administrative  budget. 

3.  Executes  the  total  administrative 
and  program  budgets  for  SSA  through 
issuance  of  workyear  and  dollar 
controls,  budgetary  allotments/ 
allowances  for  administrative  and 
program  expenditures  and  employment 
ceilings  to  SSA  components, 
coordinating  with  the  Office  of  Budget’s 
(OB)  Division  of  Program  Budget,  as 
appropriate. 

E.  The  Division  of  Program  Budget 
(SlBA). 

1.  Reviews  and  consolidates  present 
statutory  program  cost  estimates  for 
trust  fund  and  other  Federal  fund 
programs  administered  by  SSA  (Old 
Age,  Survivors  and  Disability  Insurance, 
Black  Lung  Benefits  and  Supplemental 
Security  Income).  Formualtes  a  unified 
Agency  budget  through  consolidated  or 
program  and  administrative  budgets, 
coordinating  with  OB’s  Division  of 
Administration  Budget  (DAB),  as 
necess  iry. 


2.  Coordinates  presentation  of  the 
SSA  budget  in  total  and  by  account; 
presents  the  proposed  budget  to  the 
Commissioner;  develops  budget 
documents  and  briefing  material  for  the 
Commissioner’s  budget  presentation  to 
HHS,  the  Office  of  Management  and 
Budget  (OMB)  and  Congress. 

3.  Reviews,  coordinates  and  presents 
program  cost  estimates  for  proposed 
legislative,  operational  policy  and 
regulatory  changes.  Formulates  or 
directs  the  formulation  of  administrative 
cost  estimates  for  proposed  legislative, 
operational  policy  and  regulatory 
changes,  coordinating  with  OB’s  DAB 
and  other  SSA  components,  as 
necessary.  Provides  financial 
management  advice  to  the 
Commissioner  and  other  SSA  officials  in 
the  policy  development  process. 

4.  Serves  as  the  SSA  focal  point  for 
budget  information  provided  to  HHS, 
OMB,  congressional  appropriations  and 
budget  staffs  and,  as  requested  by  SSA’s 
Office  of  Governmental  Affairs, 
representatives  of  the  media. 

Section  SlC.10  The  Office  of  Civil 
Rights  and  Equal  Opportunity — 
(Organization) 

Add: 

D.  The  Division  of  Complaints 
Analysis  and  Monitoring  (SICA). 

E.  The  Division  of  Equal  Opportunity 
Planning  and  Studies  (SlCB). 

Section  Si C.20  The  Office  of  Ci vil 
Rights  and  Equal  Opportunity — 
(Functional) 

Add: 

D.  The  Division  of  Complaints 
Analysis  and  Monitoring  (SlCA). 

1.  Directs  implementation  and 
evaluation  of  the  SSA  Equal 
Employment  Opportunity  Discrimination 
Complaint  program  for  both 
Headquarters  and  the  field;  provides 
advice,  guidance  and  assistance  to  SSA 
officials  concerning  the  discrimination 
complaint  program  area  and  related 
management  matters. 

2.  Provides  leadership,  guidance  and 
direction  in  formulating  and 
implementing  SSA  policies,  regulations 
and  procedures  pertaining  to  the  timely, 
accurate,  fair  and  impartial  processing 
of  discrimination  complaints  throughout 
the  Headquarters  and  field 
organizations. 

3.  Provides  overall  direction  regarding 
all  aspects  of  SSA’s  complaint  system  in 
order  to  ensure  uniformity  in  complaint 
handling,  resolution  and  disposition. 
Directs  the  preparation  of  guidelines  on 
all  complaint  matters. 

4.  Prepares  proposed  dispositions  on 
complaints  of  discrimination  against 
SSA.  Ensures  compliance  with  any 


corrective  or  remedial  action  directed  by 
SSA,  HHS,  Equal  Employment 
Opportunity  Commission  (EEOC)  or  any 
other  agency  having  authority  to  so 
direct. 

5.  Develops  litigation  information  and 
documentation  for  the  Office  of  the 
General  Counsel  and  the  U.S.  Attorney’s 
Office  in  employment  discrimination 
court  suits  filed  against  SSA.  Prepares 
the  Agency’s  brief  for  complaints 
appealed  to  EEOC.  Also,  responds  to 
interrogatories  submitted  in  class 
complaints.  Anaylzes  new  and  recent 
court  decisions,  public  laws  and  Federal 
regulations  for  their  impact  on  SSA 
complaint  processing. 

6.  Directs  special  projects  and  studies 
of  the  various  aspects  of  SSA’s 
nationwide  discrimination  complaint 
process  to  evaluate  the  overall 
effectiveness  of  the  equal  opportunity 
program.  Directs  the  analysis  of  trends 
observed  dining  projects  and  studies 
and  implements  new  procedures  as 
required. 

7.  Provides  the  authoritative 
interpretations  on  legal,  regulatory  and 
technical  discrimination  complaint 
matters  to  SSA  management 
nationwide. 

E.  The  Division  of  Equal  Opportunity 
Planning  and  Studies  (SlCB). 

1.  Directs  the  development  and 
monitoring  of  SSA’s  equal  opportunity 
action  program. 

2.  Provides  staff  support  and  guidance 
to  Headquarters  and  field  components 
in  the  development  of  sound  affirmative 
action  programs.  Approves,  on  behalf  of 
the  Deputy  Commissioner,  affirmative 
action  plans  prepared  by  components 
and  regions.  Develops  the  overall  SSA 
affirmative  action  plan. 

3.  Develops  guidelines  and  procedures 
for  effective  affirmative  action  planning 
and  monitoring  throughout  SSA. 
Develops  recommendations  on 
affirmative  action  policy  and  operations 
for  the  Director  of  the  Office  of  Civil 
Rights  and  Equal  Opportunity. 

4.  Reviews  equal  opportunity  policy 
issuances,  EEOC  and  court  decisions  for 
applicability  to  SSA  policy  statements. 
Develops  instructions  and  guidelines  to 
transmit  or  implement  equal  opportunity 
policy  decisions  in  SSA. 

5.  Conducts  and  coordinates  studies 
or  analyses  on  personnel  policies, 
recruitment  procedures,  and 
developmental  programs  to  assess  equal 
opportunity  impact. 

6.  Directs  the  maintenance  of  a 
minority  employment  informatin  system 
for  SSA  employees. 

7.  Develops  and  tracks  SSA's  major 
initiatives  that  relate  to  civil  rights  and 
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equal  opportunity  and  oversees  their 
implementation. 

8.  Plans,  directs  and  implements 
special  programs  for  minority,  female, 
Hispanic  and  handicapped  employees  of 
SSA. 

9.  Directs  the  SSA-wide  program  of 
processing  civil  rights  complaints,  which 
involves  applying  standards  under  the 
civil  rights  statutes.  Develops  SSA 
standards,  consistent  with  HHS 
guidance  and  standards,  for  delivering 
services  to  individuals  and  meeting 
other  SSA  commitments  under  civil 
rights  statutes. 

10.  Develops  SSA  compliance  program 
under  civil  rights  statutes. 

11.  Coordinates  with,  and  reports  to, 
HHS’  Office  of  Civil  Rights  on  SSA's 
civil  rights  compliance  function. 

Section  SlG.10  The  Office  of  Materiel 
and  Information  Resources — 
(Organization) 

Subsection  C.  The  Office  of 
Information  Management  (SlGA). 

Add: 

1.  The  Division  of  Office  Systems 
(S1GA1). 

2.  The  Division  of  Information 
Resource  Management  (S1GA2). 

3.  The  Division  of  Information 
Systems  Planning  and  Administration 
(S1GA3). 

4.  The  Division  of  Administrative 
Systems  Development  (S1GA4). 

5.  The  Division  of  Management 
Information  Systems  Development 
(S1GA5). 

Subsection  D.  The  Office  of 
Communications  and  Facilities 
Management  (SlGE). 

Add: 

1.  The  Division  of  Communications 
(S1GE1). 

2.  The  Division  of  Facilities  (S1GE2). 

3.  The  Division  of  Environmental 
Protection  and  Security  (S1GE3). 

Subsection  E.  The  Office  of 
Publications  and  Logistics  Management 
(S1GJ). 

Add: 

1.  The  Division  of  Logistics  Services 
(SlGJl). 

2.  The  Division  of  Publications 
Management  (S1GJ2). 

Section  SlG.20  The  Office  of  Materiel 
and  Information  Resources — (Functions) 

Subsection  C.  The  Office  of 
Information  Management  (SlGA). 

Add: 

1.  Division  of  Office  Systems  (SlGAl) 

a.  Plans,  implements,  integrates  and 
controls  Office  Automation  (OA) 
functions  at  SSA  and  is  responsible  for 
development  and  dissemination  of  OA 
standards  and  policies. 


b.  Monitors  technology  trends  and 
maintains  current  information  on  OA 
hardware,  software  and  data 
communications. 

c.  Works  with  SSA  users  to  provide 
solutions  to  OA  needs  that  are 
consistent  with  Agency  OA  policies. 

d.  Assists  SSA  users  in  determining 
and  refining  OA  requirements, 
configuring  and  engineering  solutions, 
planning  for  future  needs,  coordinating 
implementation  and  evaluating 
effectiveness. 

e.  Assists  SSA  users  in  determining 
network  and  interfacing  needs, 
implementing  solutions,  planning  for 
expansion  and  determining  staff  training 
needs. 

f.  Provides  a  full  range  of  initial  and 
followup  OA  support  for  SSA  users  in 
requirements  analysis,  system  design, 
network  needs  determination, 
engineering,  implementation,  application 
needs  determination,  network  control, 
operations  support  and  training. 

2.  Division  of  Information  Resource 
Management  (S1GA2). 

a.  Coordinates  with  the  Offices  of 
Acquisition  and  Grants,  Budget,  Chief 
Financial  Officer  and  the  staff 
components  under  the  Deputy 
Commissioner,  Operations  on  all  areas 
within  Division  control  (e.g.,  Information 
Technology  Systems  (ITS)  budget, 
management  information  (MI)  systems 
design  and  delivery,  ongoing  user 
support). 

b.  Directs  the  development  and 
monitoring  of  the  ITS  budget  for  OA/ 
end-user  computing/MI-related 
hardware,  software  and  services. 

c.  Directs  the  preparation,  review  and 
approval  of  OA/end-user  computing/MI 
procurements. 

d.  Maintains  knowledge  of  each  MI 
area  and  monitors  support  provided  by 
division. 

e.  Directs  SSA-wide  work 
measurement  and  performance 
management  systems,  as  well  as 
component  work  measurement  systems 
for  the  field,  State  agencies  and 
Regional  Program  and  Integrity  Review 
offices. 

f.  Directs  audits  and  analyses  of  MI 
systems  and  reports  to  ensure 
adherence  to  users’  and  Agency  needs, 
Federal  and  SSA  guidelines  and 
integrity  standards. 

g.  Serves  as  initial  point  of  user 
contact  for  MI  delivery-related 
problems. 

h.  Directs  the  Office  of  Information 
Management’s  (OIM)  total  quality 
management  program  and  manages 
OIM’s  production  environment, 
including  systems  support. 

3.  Divison  of  Information  Systems 
Policy  and  Administration  (S1GA3). 


a.  Plans,  formulates,  develops  and 
maintains  SSA’s  MI  Policy. 

b.  Develops  and  maintains  strategic 
and  technical  level  views  and  plans 
from  an  OIM  automated  information 
systems  integration  perspective  (e.g., 
cross  application  area  integration)  to 
define  how  the  various  OIM  automated 
information  systems  map  into  SSA’s  MI 
logical  and  physical  information 
systems  architectures  as  required  by  the 
Agency’s  MI  Policy.  Manages  the 
technical  aspects  related  to  such  views, 
plans  and  MI  integration. 

c.  Plans,  develops  and  coordinates  MI 
Policy  and  integration  among  all 
involved  SSA  components,  and  plans  for 
the  transition  to,  and  integration  with, 
current  SSA  automated  information 
systems  and  with  those  of  the  future. 

d.  Initiates  and  submits  project 
proposals  through  the  formal  OIM 
review  and  approval  process  for 
development  of  new  or  modified 
automated  information  systems  where 
necessary  to  facilitate  integration  among 
SSA’s  administrative  and  MI  systems 
under  the  Agency’s  logical  and  physical 
MI  systems  architectures. 

e.  Represents  SSA  and  works  with 
HHS,  other  Government  agencies  and 
the  private  sector  on  issues  involving  MI 
policy,  automated  information  systems, 
integration,  software  development, 
exchange  of  information,  information 
systems  data  and  data  base  topics,  and 
other  MI  and  automated  information 
systems  related  matters. 

f.  Plans  develops,  administers  and 
maintains  SSA’s  administrative  and  MI 
data,  and  data  base  requirements  and 
standards  in  consultation  with  internal 
OIM  Divisions  and  external  SSA 
components.  Assists  in  the  development, 
maintenance  and  enforcement  of  SSA’s 
end-user  computing  policies,  standards 
and  procedures. 

g.  Responsible  for  SSA’s  Information 
Systems  Data  Administration  Functions 
as  well  as  providing  support  to  other 
internal  OIM  Divisions  and  liaison  with 
external  components. 

h.  Responsible  for  SSA’s  Information 
Systems  Data  Base  Administration 
functions  as  well  as  providing  support  to 
other  internal  OIM  Divisions  and  liaison 
with  external  components. 

4.  Divison  of  Administrative  Systems 
Development  (S1GA4). 

a.  Is  responsible  for  the  entire 
administrative  systems  development  life 
cycle. 

b.  Designs,  develops,  coordinates  and 
implements  new  administrative 
application  systems  and  enhancements 
to  existing  systems  which  include 
quality  assurance,  financial/physical 
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and  human  resources,  and  planning/ 
policy  and  procedures. 

c.  Assists  other  parts  of  OIM  in 
procurement  associated  with  application 
projects. 

5.  Divison  of  Management  Information 
Systems  Development  (S1GA5). 

a.  Is  responsible  for  the  entire  MI 
systems  life  cycle. 

b.  Designs,  develops,  coordinates  and 
implements  new  MI  application  systems 
and  enhancements  to  existing  systems 
which  include  workload  management, 
work  mesurement,  program 
demographics,  earnings  and  employee/ 
employer  statistics. 

c.  Assists  other  parts  of  OIM  in 
procurements  associated  with 
application  projects. 

Subsection  D.  The  Office  of 
Communications  and  Facilities 
Management  (SlGE). 

Add: 

1.  The  Division  of  Communications 
(SlGEl). 

a.  Directs  the  planning,  analysis, 
design  and  operation  of  SSA's 
telecommunications  system  for  the 
transmission  of  messages  other  than 
digital  data.  Develops  and  implements 
SSA-wide  policies,  objectives,  standards 
and  procedures  for  this  system. 

b.  Directs  the  SSA  mail  management 
program  and  plans,  develops  and 
implements  SSA-wide  policies, 
objectives  and  standards  governing  mail 
and  messenger  operations.  Conducts 
studies  and  analyses  to  improve  mail 
service  and  to  reduce  SSA’s  mail  costs, 
determines  the  most  economical  mailing 
methods  for  SSA  components, 
beneficiaries  and  members  of  the 
general  public.  Represents  SSA  in 
negotiations  with  the  U.S.  Postal  Service 
and  provides  mail  processing  and 
messenger  services  for  SSA 
Headquarters. 

2.  The  Division  of  Facilities  (S1GE2). 

a.  Directs  the  SSA  real  property 
program  including  short-  and  long-range 
facilities  planning;  design,  construction 
and  leasing  of  central  office  facilities; 
maintenance,  repair  and  construction 
projects  and  policy  development  related 
to  these  operations.  Oversees  the 
preventative  maintenance  program  for 
all  Government-owned,  SSA-occupied 
buildings  nationwide. 

b.  Responsible  for  SSA  field  facility 
planning  and  space  management. 
Acquires,  utilizes  and  manages  space  at 
SSA  Headquarters  and  directs  a 
comprehensive  space  inventory  and 
utilization  system.  Directs  conference 
and  meeting  planning  efforts. 

c.  Provides  technical  guidance, 
consultation,  coordination  and  advice 
on  architectural  and  engineering  design 
for  SSA,  manages  a  technical  drafting 
seivice  and  design  support  function  and 
provides  an  engineering  resource  to  plan 


and  review  alterations,  repairs  and 
improvements  to  SSA  facilities. 

d.  Develops  and  implements  SSA- 
wide  policies,  objectives,  standards  and 
procedures  in  the  areas  of  real  property 
and  space  management. 

3.  The  Division  of  Environmental 
Protection  and  Security  (S1GE3). 

a.  Develops  SSA  policy  and 
procedures  and  directs  programs  in  the 
areas  of  protective  security,  suitability 
investigations  for  SSA  contractor 
employees  and  emergency  preparedness 
program  plans. 

b.  Develops,  implements  and 
evaluates  SSA's  environmental 
protection  and  safety  programs  in 
conformance  with  appropriate  laws, 
policies  and  regulations.  Ensures  that 
these  programs  are  responsive  to  the 
needs  of  the  Agency.  Serves  as  a  central 
SSA  reference  point  for  inquiries, 
guidance  and  interpretation  and  as 
liaison  with  HHS  and  other  non-SSA 
entities  and  organizations  on 
environmental  protection  and  safety 
matters. 

Subsection  E.  The  Office  of 
Publications  and  Logistics  Management 
(S1GJ). 

Add: 

1.  Division  of  Logistics  Services 
(SlGJl). 

a.  Administers  the  SSA  logistics 
management  program,  including  the 
formulation  of  SSA-wide  policies, 
procedures  and  directives  pertaining  to 
logistics  services. 

b.  Directs  the  SSA  equipment 
management  program  and  provides 
equipment  maintenance  and  repair 
services  to  SSA  Headquarters 
components. 

c.  Manages  the  operation  of  SSA 
warehousing  facilities,  including  receipt, 
storage  and  issuance  of  forms, 
publications,  supplies  and  equipment  for 
SSA-wide  use.  Controls  the 
maintenance  of  stock  and  provides 
general  labor  services  for  SSA 
Headquarters. 

d.  Directs  activities  related  to 
employee  transportation  including 
providing  Headquarters  passenger,  mail 
and  freight  transportation  services. 
Develops  transportation  policies, 
procedures  and  standards  that  apply 
nationwide. 

e.  Plans,  develops  and  reviews 
projects  and  studies  relative  to  the 
automated  Social  Security  Supply 
System  and  other  automated  systems 
related  to  logistics  services. 

2.  The  Division  of  Publications 
Management  (S1GJ2). 

a.  Directs  a  comprehensive  SSA 
printing  and  publications  management 
program,  including  forms  and 
publications  management,  phototype¬ 
setting,  conventional  printing  and 
binding  production,  reprographics, 


micro-form  publishing,  distribution  and 
acquisition. 

b.  Obtains  printing,  binding  and 
distribution  services  from  private 
vendors  under  contracts  negotiated  and 
entered  into  by  the  Government  Printing 
Office  (GPO). 

c.  Manages  SSA's  acquisition,  leasing 
and  utilization  of  reprographic/ 
duplicating  equipment  and  automatic 
copy-processing  and  copy-duplicating 
machines. 

d.  Develops  policies,  standards  and 
procedures  for  SSA's  forms  and 
publications  management,  printing, 
reprographics  and  distribution 
programs.  Provides  SSA-wide  services 
for  these  programs. 

e.  Provides  SSA  liaison  on  all  matters 
concerning  printing  policy  and 
acquisition  of  printing  supplies,  services 
and  equipment  with  HHS,  GPO  and  the 
Congressional  joint  Committee  on 
Printing. 

f.  Directs  the  administration  and 
maintenance  of  the  SSA  library  and  the 
SSA  historical  research  program. 
Coordinates  the  acquisition  and 
dissemination  of  information  resources 
in  all  formats. 

g.  Directs  the  SSA  records 
management  program,  including  the  SSA 
vital  records  program  and  develops  and 
implements  SSA-wide  policies, 
objectives,  standards  and  procedures 
governing  record  retention  and  disposal, 
files  and  filing  equipment  and 
correspondence. 

h.  In  coordination  with  SSA’s  Office 
of  Program  and  Integrity  Reviews, 
implements  the  records  management 
aspects  of  the  Privacy  Act,  including 
development  of  necessary  records 
safeguards,  review  of  the  accuracy  of 
SSA  notices  of  new  and  changed 
records  systems  and  provision  of  advice 
and  assistance  to  SSA  components  on 
Privacy  Act  requirements  for  records 
management. 

Section  SlH.10  The  Office  of 
Acquisition  and  Grants — (Organization) 

Add: 

The  Division  of  Automated  Data 
Processing  and  Telecommunications 
Contracts  (SlHA). 

B.  The  Division  of  Contracts  and 
Grants  Operation  (SlHB). 

C.  The  Division  of  Acquisition 
Planning  and  Policy  (SlHC). 

Section  S1H.20  The  Office  of 
Acquisition  and  Grants — (Functions) 

Add: 

A.  The  Division  of  Automated  Data 
Processing  and  Telecommunications 
Contracts  (SlHA). 

1.  Responsible  for  planning, 
solicitation,  award  and  administration 
of  contracts,  purchase  orders,  delivery 
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orders  or  other  contractual  instruments  1 
for  the  entire  range  of  automatic  data 
processing  equipment,  software  and 
services;  voice-grade 
telecommunications  equipment  and 
services  and  specialized  training  and 
computer  support  equipment. 

2.  Provides  coordination,  assistance 
and  guidance  in  the  development  of 
complex  procurement  requirements  and 
translates  these  needs  into 
comprehensive  solicitation  packages  to 
assure  the  maximum  use  of  full  and 
open  competition. 

3.  Provides  procurement  advice, 
guidance  and  support  for  the 
development  of  acquisition  strategies, 
evaluation  techniques  and  negotiation  of 
business  and  technical  terms  and 
conditions. 

B.  The  Division  of  Contract  and  Grant 
Operations  (SlHB). 

1.  Responsible  for  planning, 
solicitation,  award  and  administration 
of  contracts,  purchase  orders,  delivery 
orders  or  other  contractual  instruments 
for  specialized  program  needs  (e.g., 
program  research,  development  and 
demonstration  through  studies  and 
surveys,  consultants,  systems  designs 
and  evaluations)  and  procurement  of 
administrative  supplies,  equipment  and 
services  in  support  of  SSA’s  overall 
operational  mission  (e.g.,  technical  and 
professional  services,  office  equipment, 
moving  services,  film  processing, 
translations  and  transcription  services). 

2.  Provides  coordination,  assistance 
and  guidance  in  the  development  of 
complex  procurement  requirements  and 
translates  these  needs  into 
comprehensive  solicitation  packages  to 
assure  maximum  use  of  full  and  open 
competition. 

3.  Provides  procurement  advice, 
guidance  and  support  for  the 
development  of  acquisition  strategies, 
evaluation  techniques  and  negotiation  of 
business  and  technical  terms  and 
conditions. 

4.  Responsible  for  planning,  placement 
and  administration  of  grants  under  all 
SSA  discretionary  grants  programs 
(including  guidance  and  support  in  the 
selection  strategy,  evaluation  process, 
budget  negotiation,  planning  and 
development  of  policies,  procedures, 
regulations  and  directives). 

C.  The  Division  of  Acquisition 
Planning  and  Policy  (SlHC). 

1.  Responsible  for  the  planning, 
development  and  implementation  of 
comprehensive  policies,  procedures, 
regulations  and  directives  for  the  SSA- 
wide  procurement  function. 

2.  Provides  for  surveillance,  review 
and  evaluation  of  activities  with 
delegated  procurement  authority. 

3.  Provides  for  audit  support  (through 


other  Government  resources  or  filed 
audit)  and  cost/price  analysis  support  in 
conjunction  with  the  award, 
administration  and  closeout  of  SSA 
contracts. 

4.  Responsible  for  the  planning, 
analysis  and  implementation  of  office 
automation  techniques  and  a 
procurement  MI  system  which  meets  the 
needs  of  SSA,  HHS,  Federal 
Procurement  Data  System  or  others 
(including  receipt,  tracking  and  control 
of  incoming  procurement  requests; 
collection,  correlation  and  retrieval  of 
procurement  data  for  statistical 
reporting  purposes;  maintenance  and 
operation  of  automated  solicitation 
mailing  list;  workload  analysis; 
procurement  planning,  etc.). 

The  changes  to  OSSACFO  are  as 
follows: 

Section  S6B.10  The  Office  of  Program 
and  Integrity  Reviews— -(Organization) 

Revise  title  and  material: 

G.  The  Office  of  Regional  Program 
and  Integrity  Reviews  (S6B-F1-S6B-FX). 
Section  S6B.20  The  Office  of  Program 
and  Integrity  Reviews — (Functions) 

Revise  title  and  material: 

G.  The  Office  of  Regional  Program  and 
Integrity  Reviews  (ORPIR)  (S6B-F1 — 
S6B-FX)  manages  quality  assurance  and 
manages  quality  assurance  and 
evaluation  activities  in  the  field.  It 
conducts  independent  reviews  to 
determine  payment  and  eligibility  error 
rates  in  Social  Security  programs, 
including  errors  in  Federally- 
administered  State  supplementary 
payments.  ORPIR  conducts  independent 
reviews  to  determine  the  quality  of 
adjudication  processes  of  Social 
Security  programs.  ORPIR  implements 
study  reviews  as  formulated  by  the 
Office  of  Program  and  Integrity  Reviews 
and  provides  reports,  data  and  analyses; 
it  assists  in  identifying  error  trends  and 
sources  and  recommends  corrective 
actions.  It  also  performs  special 
assessment  surveys  and  analysis. 

Dated:  October  28, 1988. 

John  R.  Dyer, 

Deputy  Commissioner  for  Management. 

[FR  Doc.  88-28279  Filed  11-14-88;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 


submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Service’s 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  Clearance  Officer 
and  the  OMB  Interior  Desk  Officer, 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  Pesticide  Use  Proposal 

OMB  Approval  Number:  1018-0052. 

Abstract:  The  information  collected 
from  potential  pesticide  users  is  needed 
to  determine  the  effects  of  such 
pesticides  prior  to  its  use.  The 
information  is  used  to  control  the  use  of 
pesticides  on  national  wildlife  refuges. 
The  Service  determines  the  pesticide’s 
compatibility  with  refuge  purposes, 
assures  use  of  product  as  directed  in 
order  to  protect  resources  and  prevent 
environmental  contamination. 

Service  Form  Number:  N/A. 

Frequency:  On  occasion  or  annually. 

Description  of  Respondents: 
Individuals  and  households 
(Respondents  are  cooperative  farmers 
who  hold  permits  issued  for  economic 
use  on  national  wildlife  refuges). 

Estimated  Completion  Time:  The 
reporting  burden  is  estimated  to  be  6 
minutes  per  response. 

Annual  Responses:  500. 

Annual  Burden  Hours:  50. 

Service  Clearance  Officer  James  E. 
Pinkerton,  202-653-7500,  Room  859, 
Riddell  Building,  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC  20240. 

Dated:  October  27, 1988. 

Marvin  L.  Plenert, 

Assistant  Director— Refuges  and  Wildlife. 
[FR  Doc.  88-26354  Filed  11-14-88;  8:45  am) 
BILLING  CODE  43 10- 55- M 


Bureau  of  Land  Management 

[CO-010-09-4320-02] 

Craig,  Colorado  Advisory  Council; 
Meeting 

Time  and  Date:  January  11, 1989  at 
10:00  a.m. 

Place:  BLM-Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado. 

Status:  Open  to  public:  interested 
persons  may  make  oral  statements  at 
10:30  a.m.  Summary  minutes  of  the 
meeting  will  be  maintained  in  the  Craig 
District  Office. 
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Matters  to  be  Considered: 

1.  Recreation  2000. 

2.  Weed  Control. 

3.  District  Riparian  Plan. 

Contact  Person  for  More  Information: 
Mary  Pressley,  Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado  81625- 
1129,  Phone:  (303)  824-8281. 

Dated:  November  2, 1988. 

William  ).  Pulford, 

District  Manager. 

[FR  Doc.  88-26353  Filed  11-14-88:  8:45  am] 
BILUNG  CODE  4310-OB-M 


National  Park  Service 

National  Register  of  Historic  Place; 
Pending  Nominations;  Connecticut 
et  al. 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  5, 1988.  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  November  30, 1988. 

Carol  D.  Shull, 

Chief  of  Registration,  National  Register. 

CONNECTICUT 
Fairfield  County 

Bush — Holley  House,  39  Strickland  Rd., 
Greenwich,  88002694. 

Umpawaug  District  School,  Umpawaug  Rd., 
Redding,  88002695. 

KENTUCKY 

Hopkins  County 

Beulah  Lodge,  (Hopkins  County  MPS),  KY  70, 
.5  mi.  W  of  jet.  with  KY  109,  Dawson 
Springs  vicinity,  88002718. 

Cox,  John,  House,  (Hopkins  County  MPS),  KY 
502,  .5  mi.  N  of  Nebo,  Nebo  vicinity, 
88002715. 

Cranor  School,  (Hopkins  County  MPS), 
Buttermilk  Rd.,  .2  mi.  SE  of  jet.  with  Hamby 
Rd.,  St.  Charles  vicinity,  88002721. 

Dawson  Springs  Historic  District,  (Hopkins 
County  MPS),  100  blk.  S.  Main  St.,  Dawson 
Springs,  88002710. 

Edmiston,  Bazle,  House,  (Hopkins  County 
MPS),  KY  291,  .2  mi.  W  of  jet.  with  KY  109, 
Nebo  vincinity,  88002719. 

Gardiner,  Dr.  Thomas,  House,  (Hopkins 
County  MPS),  173  Sugg  St.,  Madisonville, 
88002727. 

Hanson  Historic  District,  (Hopkins  County 
MPS),  Roughly  Main  St.  from  US  41  to  E. 
Railroad  St.,  Hanson,  88002711. 

Harvey,  John,  House,  (Hopkins  County  MPS), 
175  N.  Seminary  St.,  Madisonville, 
88002731. 


Hockersmith,  L.D.,  House,  (Hopkins  County 
MPS),  218  S.  Scott  St.,  Madisonville, 
88002729. 

Hotel  Earlington,  (Hopkins  County  MPS),  118 
E.  Main  St.,  Earlington,  88002725. 

Jennings,  Gabriel,  House,  (Hopkins  County 
MPS),  KY  70, 1  mi.  E  of  jet.  with  KY  291, 
Dawson  Springs  vicinity,  88002720. 

Kington,  W.W.  House,  (Hopkins  County 
MPS),  109  Crooked  St.,  Mortons  Gap, 
88002724. 

Madisonville  Commercial  Historic  District, 
(Hopkins  County  MPS),  Center  and  Main 
Sts.,  Madisonville,  88002712. 

Madisonville  Public  Library,  (Hopkins  County 
MPS),  107  S.  Union  St.,  Madisonville, 
88002728. 

Miller,  Frederick,  House,  (Hopkins  County 
MPS),  US  62,  2.1  mi.  W  of  White  Plains, 
White  Plains  vicinity,  88002723. 

North  Main  Street  Historic  District,  (Hopkins 
County  MPS),  Roughly  200  and  300  blks.  N. 
Main  St.,  Madisonville,  88002713. 

Oakmoor,  (Hopkins  County  MPS),  E.  Main 
St.,  Earlington,  88002726. 

Porter,  Bradford,  House,  (Hopkins  County 
MPS),  US  41  A,  1  mi.  W  of  jet.  with  KY  630, 
Nebo  vicinity,  88002714. 

Ruby,  Turner,  House,  (Hopkins  County  MPS). 

264  S.  Union  St.,  Madisonville,  88002730. 
Salmon,  Richard,  House,  (Hopkins  County 
MPS),  KY  112,  Dawson  Springs  vicinity, 
88002722. 

Slaton,  James  E.,  House,  (Hopkins  County 
MPS),  CH 1221,  Madisonville  vicinity, 
88002717. 

Zion  Brick  Missionary  Church,  (Hopkins 
County  MPS),  Crossroad  Chapel  Rd.,  .3  mi. 
N  of  jet.  with  KY  138,  Hanson  vicinity, 
88002716. 

Ohio  County 

Downtown  Hartford  Historic  District, 
Roughly  100  and  200  blks.  Main  St.  and 
Courthouse  Sq.,  Hartford,  88002760. 

MASSACHUSETTS 
Middlesex  County 

Vamum  Building.  401-405  Bridge  St.,  LowelL 
88002752. 

Worcester  County 

Linwood  Mill  Historic  District,  Roughly 
Linwood  Ave.,  Maple  Ct.,  and  Pine  Ct., 
Northbridge,  88002753. 

MISSISSIPPI 
Grenada  County 

Wild  Wings  Mounds  (22GR713),  Address 
Restricted,  Holcomb  vicinity,  88002704. 

Hinds  County 

City  Mound  (22Hi672)  Address  Restricted, 
Jackson  88002703. 

Issaquena  County 

Aden  Site  (221s509;22M3),  Address 
Restricted,  Valley  Park  vicinity,  88002698. 

Madison  County 

Strawberry  Fields  Site  (22Md644),  Address 
Restricted,  Canton  vicinity,  88002707. 

Panola  County 

Batesville  Mounds  (22Pa500),  Address 
Restricted.  Batesville  vicinity,  88002702. 


Hunt  Mound  (22Pa980),  Address  Restricted, 
Pope  vicinity,  88002701. 

Sharkey  County 

Cary  Site  (22Sh507),  Address  Restricted, 

Cary.  88002705. 

Leist  A  Site  (22Sh520;22Nl),  Address 
Restricted,  Rolling  Fork  vicinity,  88002700. 

Tallahatchie  County 

Allison  Mound  (22T1024),  Address  Restricted, 
Webb  vicinity,  88002708. 

Dell  Bullion  Mound  (22T1998),  Address 
Restricted,  Grenada  vicinity,  88002706. 

Yazoo  County 

Fairview  Landing  (22Yz561),  Address 
Restricted,  Holly  Bluff  vicinity,  88002699. 

NEBRASKA 
Madison  County 

Hotel  Norfolk,  108  N.  Fourth  St.,  Norfolk. 
88002755. 

Richardson  County 
Mount  Zion  Brick  Church,  Address 
Restricted,  Barada  vicinity,  88002763. 

Thurston  County 

Picotte,  Dr.  Susan,  Memorial  Hospital,  505 
Matthewson  St.,  Walthill,  88002762. 

NEW  YORK 
Essex  County 

First  Congregational  and  Presbyterian 
Society  Church  of  Westport,  Main  St/CR 
10,  Westport,  88002750. 

Onondaga  County 

Onondaga  County  War  Memorial,  200 
Madison  St.,  Syracuse,  88002754. 

Orange  County 

Cornwall  Friends  Meeting  House.  275  Quaker 
Ave.,  Cornwall,  88002751. 

Suffolk  County 

Homan — Gerard  House  and  Mills,  Jet.  Main 
St.  and  Yaphank  Rd.,  Yaphank,  88002761. 

NORTH  CAROLINA 
Wake  County 

Apex  Union  Depot,  SE  comer  M.  Salem  St. 
and  Center  St.,  Apex,  88002697. 

OHIO 
Erie  County 

Kelleys  Island  Historic  District,  Address 
Restricted,  Kelleys  Island,  88002734. 

Medina  County 

Hulburt,  Halsey,  Homestead,  5484  Seville  Rd., 
Seville  vicinity,  88002747. 

Summit  County 

Ranney,  Luther  B.,  Farm,  6484  Old  Rt.  8, 
Boston  Heights  vicinity,  88002749. 

Tuscarawas  County 

Bernhard,  Frederick  House.  211  E.  Front  St., 
Dover,  88002748. 
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TEXAS 

Tarrant  County 

Westover  Manor,  8  Westover  Rd.,  Westover 
Hills,  88002709. 

WASHINGTON 
Chelan  County 

Lake  Chelan  Hydroelectric  Power  Plant 
(Hydroelectric  Power  Plants  of  Washington 
State,  1890-1938  MPS),  Lake  Chelan, 

Chelan  vicinity,  88002739. 

Clallam  County 

Elwha  River  Hydroelectric  Power  Plant 
(Hydroelectric  Power  Plants  in  Washington 
State,  1890-1938  MPS],  N  end  of  Lake 
Aldwell.  Port  Angeles  vicinity,  88002741. 
Emery  Farmstead,  Emery  Rd„  Port  Angeles 
vicinity,  88002746. 

Glines  Canyon  Hydroelectric  Power  Plant, 
(Hydroelectric  Power  Plants  in  Washington 
State,  1890-1938  MPS),  N  end  of  Lake  Mills 
at  Elwha  River,  Port  Angeles  vicinity, 
88002742. 

King  County 

Boeing,  William  E.,  House,  Huckleberry  Ln„ 
Highlands,  88002743. 

Mason  County 

Cushman  No.  1  Hydroelectric  Power  Plant, 
(Hydroelectric  Power  Plants  in  Washington 
State,  1890-1938  MPS),  S  end  of  Lake 
Cushman,  Hoodsport  vicinity,  88002759. 
Cushman  No.  2  Hydroelectric  Power  Plant, 
(Hydroelectric  Power  Plants  in  Washington 
State,  1890-1938  MPS),  Skokomish  River, 
Hoodsport  vicinity,  88002757. 

Skagit  County 

Lower  Baker  River  Hydroelectric  Power 
Plant,  (Hydroelectric  Power  Plants  in 
Washington  State,  1890-1938  MPS),  Baker 
River  at  S  end  of  Shannan  Lake,  Concrete 
vicinity,  88002736. 

Minkler,  Birdsey  D.,  House,  201  S.  Main  St.. 
Lyman,  88002745. 

Spokane  County 

Clemmer  Theater,  W.  901  Sprague  Ave., 
Spokane.  88002758. 

Stevens  County 

Little  Falls  Hydroelectric  Power  Plant, 
(Hydroelectric  Power  Plants  in  Washington 
State,  1890-1938  MPS),  Spokane  River, 
Reardon  vicinity,  88002737. 

Long  Lake  Hydroelectric  Power  Plant, 
(Hydroelectric  Power  Plants  in  Washington 
State,  1890-1938  MPS),  Spokane  River,  Ford 
vicinity,  88002738. 

Whatcom  County 

Nooksack  Falls  Hydroelectric  Power  Plant, 
(Hydroelectric  Power  Plants  in  Washington 
State,  1890-1938  MPS),  Rt.  542  on  Nooksack 
River,  Glacier  vicinity,  88002735. 

Wardner,  James  F.,  House.  1103 15th  St„ 
Bellingham,  88002744. 

WISCONSIN 
Ashland  County 

I  Trout  Point  Logging  Camp,  Address 
Restricted,  Bayfield  vicinity,  88002756. 


Sheboygan  County 

Cole  Historic  District,  501  and  517  Monroe  St. 
and  504,  508,  and  516-518  Water  St., 
Sheboygan  Falls,  88002696. 

The  following  property  is  also  being 
considered  for  listing  in  the  National 
Register: 

CONNECTICUT 
Hartford  County 

Blakeslee  Forging  Company,  Historic 
Industrial  Complexes  of  Southington  TR, 
100  W.  Main  St.,  Southington.  88002676. 

The  15-day  commenting  period  for  the 
following  property  has  been  waived  in 
order  to  assist  in  its  preservation: 

MISSISSIPPI 
Adams  County 

Emerald  Mound  Site  (22AD504),  Address 
Restricted,  Stanton  vicinity,  88002618. 

[FR  Doc.  86-26226  Filed  11-14-88;  8:45  am) 

BILLING  COO€  4310-70-*! 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

(Federal  Coal  Lease  M-15965] 

Availability  of  the  Final  Environmental 
Impact  Statement  on  the  Proposed 
Area  B  Expansion  of  the  Big  Sky  Mine, 
Rosebud  County,  MT 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  availability  of  a  final 
environmental  impact  statement 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
and  the  Montana  Department  of  State 
Lands  (DSL)  are  making  available  a 
jointly  prepared  final  environment 
impact  statement  (EIS)  on  the  proposed 
Big  Sky  Area  B  mine.  The  EIS  has  been 
prepared  to  assist  a  decision  on  the 
application  submitted  by  Peabody  Coal 
Company  (Peabody)  for  their  proposed 
expansion  of  a  surface  coal  mine, 
located  approximately  5  miles  south- 
southwest  of  Colstrip,  Montana. 
addresses:  Copies  of  the  EIS  may  be 
obtained  for  a  limited  time  from 
Raymond  L.  Lowrie,  Assistant  Director, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Western  Field 
Operations,  Brooks  Towers,  Second 
Floor,  1020 — 15th  street,  Denver, 
Colorado  80202  (Attention:  Floyd 
McMullen);  or  from  Dennis  Hemmer, 
Commissiner,  Montana  Department  of 
State  Lands,  Capitol  Station,  Helena, 
Montana  59620  (Attention:  Bonnie 
Lovelace). 

FOR  FURTHER  INFORMATION  CONTACT: 

Floyd  McMullen,  Big  Sky  Area  B  EIS 
Project  Leader  (telephone:  303-844-3104) 


at  the  Denver,  Colorado,  location  given 
under  “addresses". 

SUPPLEMENTARY  INFORMATION: 

Peabody's  Big  Sky  mine  is  an  existing 
surface  coal  mine  located  approximately 
120  miles  east  of  Billings,  Montana,  and 
5  miles  south-southwest  of  Colstrip, 
Montana.  Peabody  intends  the  mine  to 
eventually  cover  8,090  acres  of  land,  of 
which  approximately  2,500  acres  have 
already  been  or  are  in  the  process  of 
being  mined  within  Area  A  of  the  mine. 

Peabody  is  currently  seeking  approval 
to  mine  64  million  tons  of  coal  at  the 
Area  B  expansion  of  the  mine  over  a  23- 
year  period  at  an  average  rate  of 
approximately  2.8  million  tons  per  year. 
The  proposed  expansion  would  add 
5,435  acrs  to  the  Big  Sky  mine  in 
sections  23,  24,  and  25,  T.  1  N.,  R.  40  E., 
and  secs.  19,  21,  22,  and  27  through  33,  T. 
1  N.,  R.  41  E.,  Montana  Principle 
Meridian;  3,200  of  these  5,435  acres 
would  be  disturbed  by  mining  activities. 

The  EIS  analyzes  the  probable 
impacts  that  would  result  should 
OSMRE  and  Montana  DSL  approve  the 
application  for,  and  Peabody 
subsequently  expand  into,  the  proposed 
mine  area.  The  EIS  also  analyzes  the 
probable  cumulative  impacts  that  would 
result  from  surface  coal  mining 
operations  not  only  at  the  proposed  Big 
Sky  Area  B  mine  but  also  at  the  Big  Sky 
Area  A  mine,  and  the  other  4  existing 
and  3  proposed  mines  in  its  vicinity  in 
southeastern  Montana.  Three 
alternatives  that  treat  the  available 
range  of  decision  are  evaluated  in  the 
EIS.  These  include:  Approval  of  the 
applicant’s  proposal  with  conditions; 
approval  of  the  applicant’s  proposal 
with  conditions  and  the  addition  of 
economic  coal  reserves  in  section  36; 
and  disapproval  of  the  applicant’s 
proposal.  OSMRE  and  Montana  DSL 
have  identified  "approval  of  the 
applicant’s  proposal  with  conditions, 
and  the  addition  of  economic  coal 
reserves  in  section  36”  as  the  preferred 
alternative. 

The  agencies  released  a  draft  of  the 
EIS  for  public  review  and  comment  on 
July  27, 1988,  and  received  fourteen 
comment  letters.  The  comments  were 
carefully  considered  in  the  preparation 
of  this  final  EIS.  The  substantive 
comments  are  summarized  in  the  EIS, 
with  specific  responses  from  the 
agencies. 

Date:  November  7, 1986. 

Brent  Wahlquist, 

Assistant  Director,  Program  Policy. 

[FR  Doc.  88-26262  Filed  11-14-88:  8:45  ami 
BILLING  CODE  4310-05-*! 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
[Docket  No.  88-37] 

Mike’s  Pharmacy;  Denial  of  Application 

On  March  7, 1988,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Mike’s  Pharmacy,  Inc. 
(Respondent),  3610  Friday  Road, 

Coloma,  Michigan,  49038,  proposing  to 
deny  its  application,  dated  October  19, 
1987,  for  registration  as  a  pharmacy 
under  21  U.S.C.  823(f).  The  Order  to 
Show  Cause  alleged  that  Respondent’s 
registration  would  be  inconsistent  with 
the  public  interest,  as  that  term  is  used 
in  21  U.S.C.  823(0  and  824(a)(4). 

By  letter  dated  March  22, 1988, 
Respondent  requested  a  hearing  on  the 
issues  raised  by  the  Order  to  Show 
Cause,  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  On  October  3, 1988, 
Respondent,  through  counsel,  withdrew 
its  request  for  a  hearing.  Judge  Bittner 
issued  an  Order  Terminating 
Proceedings,  on  October  7, 1988. 
Accordingly,  the  Administrator  now 
enters  his  final  order  in  the  matter 
without  a  hearing  and  based  upon  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  Mike’s 
Pharmacy,  predecessor  of  Mike’s 
Pharmacy,  Inc.,  was  owned  and 
operated  by  Michael  L.  Smith,  R.Ph., 
who  also  acted  as  the  pharmacy’s  chief 
pharmacist.  The  Sheriffs  Department,  of 
Berrien  County,  Michigan,  initiated  an 
investigation  of  Mike's  Pharmacy  after 
receiving  information  that  the  pharmacy 
had  filled  forged  prescriptions.  The 
investigation  disclosed  that  from  June 
1986  to  December  1986,  approximately 
100  forged  controlled  substance 
prescriptions  were  filled  at  Mike's 
Pharmacy.  An  individual  who  passed 
forged  prescriptions  at  Mike’s  Pharmacy 
stated  that  it  was  “easy”  to  obtain 
controlled  substances  from  Mr.  Smith. 
The  forged  prescriptions  were  for  the 
controlled  substances,  Dolophine, 
Dilaudid,  Talwin  and  Tussionex 
Suspension. 

Many  of  the  prescriptions  seized  by 
investigators  had  no  DEA  numbers, 
doctors’  signatures  or  patient  addresses. 
Mr.  Smith  filled  numerous  call-in 
prescriptions  for  controlled  substances 
without  verifying  their  authenticity.  Mr. 
Smith  also  repeatedly  filled  controlled 
substance  prescriptions  for  an 
individual  who  misrepresented  himself 
to  be  a  doctor.  Mr.  Smith  did  not 
properly  verify  the  "doctor's" 
credentials,  and  the  individual  was  later 


arrested  for  obtaining  controlled 
substances  by  fraud.  The  Administrator 
finds  that  Mr.  Smith  knew  or  should 
have  known  that  these  prescriptions 
were  forged. 

Investigators  interviewed  doctors 
whose  signatures  appeared  on  the 
prescriptions.  These  doctors  denied 
seeing  any  of  the  alleged  patients  or 
writing  any  of  the  prescriptions.  Mr. 
Smith  did  contact  one  doctor  regarding  a 
prescription  that  did  not  contain  the 
doctor’s  signature  or  a  DEA  number. 

The  doctor  told  Mr.  Smith  that  the 
prescription  was  a  forgery  and  should 
not  be  filled.  Instead  of  notifying  the 
police,  Mr.  Smith  filled  the  prescription 
knowing  it  to  be  forged.  Mr.  Smith 
ignored  both  his  professional  obligations 
as  a  pharmacist  and  his  legal 
responsibility  as  a  registrant,  when  he 
chose  to  illegally  fill  prescriptions  for 
controlled  substances  which  he  knew 
were  forgeries  or  were  not  issued  for  a 
legitimate  medical  purpose. 

As  a  result  of  the  Michigan  state 
investigation,  on  August  26, 1987,  the 
Board  of  Pharmacy  of  the  State  of 
Michigan,  Department  of  Licensing  and 
Regulation,  filed  an  administrative 
complaint  and  order  for  summary 
disposition  against  Mike's  Pharmacy 
and  Michael  L.  Smith,  as  owner.  The 
board  suspended  Mr.  Smith’s 
pharmacist  license  as  well  as  the 
pharmacy’s  license  and  its  license  to 
handle  controlled  substances.  All 
controlled  substances  possessed  by  the 
pharmacy  were  seized  by  the  state.  On 
September  10, 1987,  the  Department 
entered  an  order  continuing  the 
suspension  until  further  order. 

Pursuant  to  this  suspension,  on 
October  17, 1987,  Michael  L.  Smith 
voluntarily  surrendered  DEA  Certificate 
of  Registration  BM0415693,  previously 
issued  to  Mike's  Pharmacy.  To  avoid  the 
ramifications  of  the  surrender  of  his 
DEA  registration  and  the  state  actions, 
Mr.  Smith  then  formed  Mike’s 
Pharmacy,  Inc.  Under  the  new 
incorporation,  Mr.  Smith  retained  75 
percent  ownership  and  another  party 
received  25  percent.  Because  Mr.  Smith 
divested  25%  ownership.  Respondent 
pharmacy  met  state  requirements  for 
new  ownership,  and  new  licenses  were 
issued  by  the  Department  of  Licensing 
and  Regulation.  On  October  19, 1987, 
Respondent  applied  for  a  new  DEA 
registration,  just  two  days  after  the 
voluntary  surrender  of  his  previously 
issued  registration. 

The  Administrator  notes  that  the 
pharmacy’s  new  application  for 
registration,  dated  October  10, 1987, 
bears  the  name  of  Richard  A.  Campbell, 
R.Ph.  as  25%  owner.  The  Administrator 
has  long  held  that  he  can  look  behind  a 


corporate  entity  to  determine  who  has 
responsibility  for  the  operation  of  the 
pharmacy.  See  S  &S  Pharmacy,  46  FR 
13052  (1981);  Unarex  of  Plymouth  Road 
d/b/a  Motor  City  Prescriptions,  Docket 
No.  84-1,  50  FR  6077  (1985),  and 
Carriage  Apothecary,  Inc.,  52  FR  27599 
(1987).  Mr.  Campbell  verified  that  the 
corporation  agreement  was  simply  an 
“act  of  friendship”  so  that  Mr.  Smith 
could  acquire  a  DEA  registration.  To 
comply  with  Michgan  state  law,  Mr. 
Campbell  paid  $25.00  each  for  25  shares 
of  stock  in  Respondent  pharmacy.  Mr. 
Campbell  cannot  sell  or  profit  from  the 
stock;  he  must  return  it  to  Mr.  Smith.  Mr. 
Campbell  is  not  on  the  board  of 
directors  and  does  not  work  in  or  for  the 
pharmacy. 

Mr.  Smith,  on  the  other  hand,  is 
usually  in  the  pharmacy  office  when  the 
store  is  open.  A  registered  pharmacist 
employed  by  Respondent  stated  that  Mr. 
Smith  does  the  bookwork,  pays  the  bills 
and  fills  a  prescription  on  occasion.  No 
real  change  is  affected  by  the 
incorporation  and  the  temporary 
transfer  of  25%  ownership  of  the 
corporation.  Given  Mr.  Smith's  presence 
at  the  pharmacy  and  control  of  75%  of 
its  stock,  the  Administrator  concludes 
that  Mr.  Smith  continues  to  influence 
and  control  the  pharmacy  to  a  degree 
which  in  no  way  abates  the  danger  to 
the  public  presented  by  Mr.  Smith’s 
dispensing  practices.  The  Administrator 
sees  no  probability  that  Mike’s 
Pharmacy,  Inc.  will  operate  any 
differently  than  did  Mike’s  Pharmacy. 
The  registration  of  Mike’s  Pharmacy, 

Inc.  is,  therefore,  not  in  the  public 
interest. 

In  finding  that  Respondent’s 
application  for  registration  should  be 
denied,  the  Administrator  also  relies  on 
his  decision  in  K  &  B  Successors,  Inc., 
Docket  No.  82-15,  49  FR  34588  (1984).  In 
that  case,  a  full  transfer  of  ownership 
was  insufficient  to  override  the  threat  to 
the  public  interest  created  by 
authorizing  the  pharmacy  to  handle 
controlled  substances.  In  K&B  the 
Administrator  denied  a  registration  to  a 
pharmacy  whose  owner  had  divested 
himself  of  ownership  but  remained  as  an 
employee  of  the  pharmacy.  The  facts  of 
the  present  case  compel  the  same 
conclusion.  The  experience  of  the 
predecessor  pharmacy  in  dispensing 
controlled  substances  is  abysmal.  Mr. 
Smith's  incorporation  of  Respondent 
does  not  constitute  an  effective  change 
in  ownership  or  control.  The 
Administrator  finds  that  he  cannot 
permit  the  registration  of  Respondent 
where  it  is  operated  by  Mr.  Smith,  given 
his  past  experience  dispensing 
controlled  substances. 
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Therefore,  having  concluded  that  the 
pending  application  for  registration  for 
Mike’s  Pharmacy,  Inc.  must  be  denied, 
the  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824,  and  28  CFR  0.100(b), 
orders  that  the  application  for 
registration,  executed  on  October  10, 

1987,  be,  and  it  hereby  is,  denied. 

This  order  is  effective  December  15, 

1988. 

Dated:  November  9, 1988. 

John  C.  Lawn, 

Administrator. 

[FR  Doc.  88-26335  Filed  11-14-88;  8:45  am) 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping  Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/ reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entgry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 


recordkeeping/  reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 

Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New  Collection 

Department  of  Labor/Bureau  of  Labor 
Statistics 

May  1989  CPS  Supplement  on  Multiple 
Jobholding,  Flexitime,  and  Volunteer 
Work. 

One-time,  nonrecurring. 

Individual  or  households. 

53,200  respondents;  3990  total  hours;  4.5 
minutes  per  response;  1  form  GPS-1. 

This  supplement  will  provide  data  on 
flexible  work  schedules,  multiple 
jobholding  and  volunteer  work  for 
individuals  15  years  old  or  older.  This 
information  will  be  used  to  provide  a 
more  detailed  analysis  of  work  practices 
than  is  available  from  basic  CPS  data  or 
other  data  sources. 

Extension 

Employment  Standards  Administration 

Request  for  Employment  Information. 
1215-0105;  CA-1026. 

On  occasion. 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations  1,000 
respondents;  250  total  hours;  .25  hr.  per 
response;  1  form.  This  report  is  used  to 
collect  information  regarding  Federal 
employees’  wage  earning  capacities. 
Information  is  necessary  for 


determination  of  continued  eligibility  for 
compensation  payments  under  the 
FECA. 

Reinstatement 

Employment  and  Training 
Administration 

Enrollment  and  Departure  Report. 
1205-0032;  ETA  657. 

On  occasion. 

State  or  local  governments;  Businesses 
or  other  for  profit;  Non-profit 
institutions. 

63,000  respondents;  5,229  total  hours;  50 
minutes  per  response;  1  form. 

This  form  is  used  to  ascertain  whether 
the  applicant  accepts  assignment  to  a 
Job  Corps  Center.  If  the  assignment  is 
accepted,  the  form  is  completed  and 
accompanies  the  enrollee  to  the  Job 
Corps  Center.  It  is  also  a  vehicle  for 
accounting  for  assignments  refused  by 
applicants. 

Signed  at  Washington,  DC  this  8th  day  of 
November  1988. 

Marizetta  L.  Scott, 

Acting  Departmental  Clearance  Officer. 

(FR  Doc.  88-26381  Filed  11-14-88;  8:45  am] 

BILLING  CODE  4510-24-M 


Employment  and  Training 
Administration 

Job  Corps  Advisory  Committee 
(Formerly  Named  the  Job  Corps 
Center  Assessment  Advisory 
Committee);  Meeting 

A  public  meeting  of  the  Job  Corps 
Advisory  Committee  will  be  held  on 
December  12, 1988,  commencing  at  8:30 
a.m.,  at  the  National  Housing  Center, 
15th  and  M  Streets,  NW.,  Washington. 
DC. 

The  purposes  of  the  meeting  are  to: 

1.  Review,  discuss,  amend,  and  adopt 
a  forma!  action  plan  for  the  conduct  of 
the  balance  of  its  current  work  on 
strategic  planning  for  the  Job  Corps 
System  which  will  provide  a  basis  for  its 
July  report  to  the  Secretary. 

2.  Discuss  and  recommend  a  process 
for  constituting  and  appointing  the 
membership  of  the  Secretary’s  Advisory 
Committee  on  Job  Corps  for  the  future. 

Individuals  or  organizations  wishing 
to  submit  written  statements  pertaining 
to  Job  Corps  center  assessment  should 
send  20  copies  to  Daniel  L.  Lowry, 
Acting  Director,  Office  of  Job  Corps, 
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U.S.  Department  of  Labor,  Room  N-4508, 
Washington,  DC  20210,  telephone  (202) 
535-0550.  Papers  will  be  accepted  and 
included  in  the  record  of  the  meeting  if 
received  on  or  before  December  9, 1988. 

Signed  at  Washington,  DC,  this  8th  day  of 
November  1988. 

Robert  T.  Jones, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  88-26382  Filed  11-14-88;  8:45  am] 
BILLING  CODE  ♦510-30-M 


Mine  Safety  and  Health  Administration 

Summary  of  Decisions  Granting  in 
Whole  or  in  Part  Petitions  for 
Modification;  Kintzel  Coal  Co.  et  al. 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

ACTION:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 

summary:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  may  modify 
the  application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  or  both  of  the 
following:  That  an  alternate  method 
exists  at  the  petitioner’s  mine  that  will 
guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  to  the  petitioner’s  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  petitions  are  based  upon  the 
petitioner's  statements,  comments  and 
information  submitted  by  interested 
persons  and  a  field  investigation  of  the 
conditions  at  the  petitioner's  mine.  The 
Secretary  has  granted  or  partially 
granted  the  requests  for  modification 
submitted  by  the  petitioners  listed 
below.  In  some  instances  the  decisions 
are  conditioned  upon  the  petitioner’s 
compliance  with  stipulations  stated  in 
the  decision. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  petitions  and  copies  of  the  final 
decisions  are  available  for  examination 
by  the  public  in  the  Office  of  Standards, 
Regulations  and  Variances,  MSHA, 
Room  627,  4015,  Wilson  Boulevard, 
Arlington,  Virginia  22203. 


Dated:  November  7, 1988. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Affirmative  Decisions  on  Petitions  for 
Modification 

Docket  No.:  M-81-41-C 

FR  Notice:  49  FR  13764. 

Petitioner:  Kintzel  Coal  Company. 

Reg.  Affected:  30  CFR  75.1714. 

Summary  of  Findings:  Petitioner’s 
proposal  to  use  filtertype  self-rescuers  in 
lieu  of  self-contained  self-rescuers 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-65-200-C 

FR  Notice:  51  FR  6603. 

Petitioner:  Mathies  Coal  Company. 

Reg.  Affected:  30  CFR  75.1101-8(a). 
Summary  of  Findings:  Providing  a 
sprinkler  over  the  electrical  belt  starter 
box  would  result  in  a  diminution  of 
safety.  Petitioner’s  proposal  to  install 
the  belt  starter  controls  in  fireproof  steel 
housings  with  specific  conditions  and 
equipment  as  outlined  in  the  petition 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-86-5-C 

FR  Notice:  51  FR  8379. 

Petitioner:  Mid-Continent  Resources, 
Inc. 

Reg.  Affected:  30  CFR  75.1105. 
Summary  of  Findings:  Petitioner’s 
proposal  that  whenever  the 
configuration  of  intake  air  entries  does 
not  permit  an  underground  transformer 
station  to  be  ventilated  by  intake  air 
that  is  coursed  directly  into  the  return, 
the  station  would  be  housed  in  a 
fireproof  structure  equipped  with 
fireproof  doors  and  a  fire  suppression 
system  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-86-76-C 

FR  Notice:  52  FR  27881. 

Petitioner  Southern  Ohio  Coal 
Company. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner’s 
proposal  that  the  length  of  trailing 
cables  be  increased  to  900  feet;  all 
shuttle  car  breakers  be  calibrated  within 
15%  of  any  trip  unit  setting;  breaker 
settings  be  checked  each  shift;  and 
cables  be  inspected  twice  each  week, 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-86-90-C 

FR  Notice:  51  FR  26774. 

Petitioner:  Consolidation  Coal 
Company. 

Reg.  Affected:  30  CFR  75.1105. 


Summary  of  Findings:  Petitioner’s 
proposal  to  house  pumps  in  a  fireproof 
building  and  install  an  automatic  fire 
suppression  device  activated  by  heat 
sensors  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-86-202-C 

FR  Notice:  52  FR  2308. 

Petitioner  Greenwood  Mining. 

Reg.  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner’s 
proposal  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  connecting  device 
considered  acceptable  alternative 
method.  Granted  with  conditions. 

Docket  No.:  MS6-228-C 

FR  Notice:  52  FR  7335. 

Petitioner:  Pyro  Mining  Company. 

Reg.  Affected:  30  CFR  75.507. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  nonpermissible 
submersible  pump  in  a  sealed  area  with 
specific  conditions  acceptable 
alternative  method.  Granted  with 
conditions. 

Docket  No.:  M-86-230-C 

FR  Notice:  52  FR  2307. 

Petitioner:  BethEnergy  Mines,  Inc. 

Reg.  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Due  to  roof  falls 
and  deteriorating  roof  support,  certain 
areas  of  the  mine  are  too  difficult  and 
hazardous  to  examine.  Petitioner’s 
proposal  to  establish  monitoring  stations 
at  specific  locations  where 
examinations  for  hazardous  conditions 
can  be  conducted  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-86-234-C 

FR  Notice:  52  FR  13145. 

Petitioner:  Pyro  Mining  Company. 

Reg.  Affected:  30  CFR  75.303. 

Summary  of  Findings:  Petitioner’s 
proposal  to  cut  the  southwest  panel  into 
the  main  aircourse  (northeast  submain) 
at  the  intake  air  shaft  and  to  use  the 
panel  to  ventilate  number  one  and  three 
units  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-86-255-C 

FR  Notice:  52  FR  6404. 

Petitioner:  Arch  of  Kentucky,  Inc. 

Reg.  Affected:  30  CFR  77.803. 
Summary  of  Findings:  Proposed  use  of 
a  two  circuit  grounding  system  for 
petitioner’s  high  voltage  power  system 
considered  acceptable  alternate  method 
of  assuring  ground  continuity.  Granted 
with  conditions. 
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Docket  No.:  M-87-6-C 

FR  Notice:  52  FR  6246. 

Petitioner:  Tunnelton  Mining 
Company. 

Reg.  Affected:  30  CFR  75.1100-3. 

Summary  of  Findings:  Petitioner’s 
proposal  to  install  a  dry  waterline  along 
the  slope  belt  for  fire  protection  from 
October  10  through  May  1  considered 
acceptable  alternative  method.  Granted 
with  conditions. 

Docket  No.:  M-87-7-C 

FR  Notice:  52  FR  7044. 

Petitioner:  Consolidation  Coal 
Company. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  metal 
locking  devices  in  lieu  of  padlocks  for 
the  purpose  of  locking  battery  plugs  to 
machine-mounted  battery-powered 
machines,  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-10-C 

FR  Notice:  52  FR  5218. 

Petitioner:  Old  Ben  Coal  Company. 

Reg.  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner’s 
proposal  to  locate  a  longwall  mining 
unit,  with  cables  and  equipment 
designed  to  conduct  2400  volts  a.c.,  in  by 
the  last  open  crosscut  within  150  feet  of 
pillar  workings,  with  specific  equipment 
and  conditions,  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-11-C 

FR  Notice:  52  FR  6242. 

Petitioner:  The  Florence  Mining 
Company. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  locking  metal  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-12-C 

FR  Notice:  52  FR  6244. 

Petitioner:  O’Donnell  Coal  Company. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-13-C 

FR  Notice:  52  FR  6242. 

Petitioner:  Helvetia  Coal  Company. 

Reg.  Affected:  30  CFR  75.503. 


Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  MS7-14-C 

FR  Notice:  52  FR  6243. 

Petitioner:  Keystone  Coal  Mining 
Corporation. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-67-17-C 

FR  Notice:  52  FR  6245. 

Petitioner:  Preston  Energy,  Inc. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-67-1Q-C 

FR  Notice:  52  FR  6243. 

Petitioner:  Little  Falls  Mining 
Company,  Inc. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  MS7-19-C 

FR  Notice:  52  FR  6245. 

Petitioner:  Statue  Mining  Company, 
Inc. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-20-C 

FR  Notice:  52  FR  6244. 

Petitioner:  Mohigan  Mining  Company, 
Inc. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 


acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  MS7-21-C 

FR  Notice:  52  FR  7948. 

Petitioner:  Sextet  Mining  Corporation. 

Reg.  Affected:  30  CFR  75.1103-4. 

Summary  of  Findings:  Petitioner’s 
proposal  to  install  a  low-level  carbon 
monoxide  detection  system  with  specific 
conditions,  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-25-C 

FR  Notice:  52  FR  7335. 

Petitioner:  Smeltz  Coal  Company. 

Reg.  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner’s 
proposal  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  connecting  device 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-26-C 

FR  Notice:  52  FR  7336. 

Petitioner  VP-5  Mining  Company. 

Reg.  Affected:  30  CFR  75.1100-3. 

Summary  of  Findings:  Petitioner’s 
proposal  to  install  and  electric  solenoid 
switch  in  the  waterline  for  fire 
protection  from  November  1  through 
May  1  and  to  keep  the  waterline 
pressurized  during  the  remaining  months 
considered  acceptable  method.  Granted 
with  conditions. 

Docket  No.:  M-87-27-C 

FR  Notice:  52  FR  7944. 

Petitioner:  Consol  Pennsylvania  Coal 
Company. 

Reg.  Affected:  30  CFR  75.1101-8(a). 

Summary  of  Findings:  Petitioner’s 
proposal  to  enclose  all  combinating  belt 
starter  boxes  in  fireproof  steel  housings 
and  to  properly  ventilate  with  intake  air 
coursed  directly  into  the  return 
aircourse  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-28-C 

FR  Notice:  52  FR  7945. 

Petitioner:  Consolidated  Coal 
Company. 

Reg.  Affected:  30  CFR  75.1103-4(a). 

Summary  of  Findings:  Petitioner’s 
proposal  to  install  a  low-level  carbon 
monoxide  (CO)  detection  system  in  all 
belt  entries,  utilized  as  intake  aircourses 
with  specific  conditions  considered 
acceptable  alternate  method.  Granted 
with  conditions. 
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Docket  No.:  M-87-31-C 

FR  Notice:  52  FR  9969 
Petitioner:  B.  and  B.  Coal  Company. 
Reg.  Affected:  30  CFR  75.1400. 
Summary  of  Findings:  Petitioner’s 
proposal  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  connecting  device 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-33-C 

FR  Notice:  52  FR  7947. 

Petitioner:  Safety  Coal  Company,  Inc. 
Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner’s 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  pf 
methane  monitors  on  three  wheel 
tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-34-C 

FR  Notice:  52  FR  7948. 

Petitioner:  Westerman  Coal  Company. 
Inc. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner’s 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-3&-C 

FR  Notice:  52  FR  7946. 

Petitioner:  Golden  Oak  Mining 
Company. 

Reg.  Affected:  30  CFR  75.1710. 
Summary  of  Findings:  Use  of  cabs  or 
canopies  on  the  mine's  electric  face 
equipment  in  specified  low  mining 
heights  would  result  in  a  diminution  of 
safety.  Granted. 

Docket  No.:  M-87-39-C 

FR  Notice:  52  FR  13775. 

Petitioner:  Snyder  Coal  Company. 

Reg.  Affected:  30  CFR  75.301. 

Summary  of  Findings:  Proposed 
airflow  reduction,  which  would  maintain 
a  safe  and  healthful  atmosphere, 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-45-C 

FR  Notice:  52  FR  9971. 

Petitioner:  Castle  Gate  Coal 
Company. 

Reg.  Affected:  30  CFR  75.326. 
Summary  of  Findings:  Petitioner’s 
proposal  to  develop  a  two-entry  system 
with  the  belt  entry  used  as  a  return 
aircourse  during  longwall  development, 
and  as  an  intake  aircourse  during 


longwall  extraction  considered 
acceptable  alternate  method.  Granted  in 
part. 

Docket  No.:  M-S7-46-C 

FR  Notice:  52  FR  9970 
Petitioner:  Brush  Creek  Coal 
Company. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner’s 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-67-47-C 

FR  Notice:  52  FR  11142. 

Petitioner:  Terco,  Inc. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner’s 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-50-C 

FR  Notice:  52  FR  10272. 

Petitioner:  Meshach  Coal  Company. 
Reg.  Affectedl:  30  CFR  75.313. 
Summary  of  Findings:  Petitioner’s 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-52-C 

FR  Notice:  52  FR  9972. 

Petitioner:  J  &  W  Coal  Company. 

Reg.  Affected:  30  CFR  75.313. 
Summary  of  Findings:  Petitioner’s 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-53-C 

FR  Notice:  52  FR  9970. 

Petitioner:  Calvary  Coal  Company. 
Reg.  Affected:  30  CFR  75.313. 
Summary  of  Findings:  Petitioner’s 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  MS7-55-C 

FR  Notice:  52  FR  11767. 

Petitioner  H.L.  &  W.  Coal  Company. 
Reg.  Affected:  30  CFR  75.1400. 


Summary  of  Findings:  Petitioner’s 
proposal  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  connecting  device 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-59-C 

FR  Notice:  52  FR  13145. 

Petitioner  McCoy  Elkhom  Coal 
Corporation. 

Reg.  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  two  evaluation 
points  where  a  qualified  person  can 
examine  the  quantity  and  quality  of  air 
used  to  ventilate  the  return  aircourse  on 
a  daily  basis  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-60-C 

FR  Notice:  52  FR  13147. 

Petitioner  Scarab  Energy 
Corporation. 

Reg.  Affected:  30  CFR  77.1605(k). 

Summary  of  Findings:  Petitioner’s 
proposal  to  develop  a  specific  traffic 
system  and  rules  for  the  roads,  to  post 
them  throughout  the  mine  areas  and  to 
incorporate  them  into  the  training  and 
retraining  programs  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-61-C 

FR  Notice:  52  FR  12096. 

Petitioner  Demotto  Peerless  Coal 
Company,  Inc. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of 
padlocks  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-63-C 

FR  Notice:  52  FR  11769. 

Petitioner  Peabody  Coal  Company. 

Reg.  Affected:  30  CFR  77.216-5. 

Summary  of  Findings:  Petitioner’s 
proposal  for  abandonment  which 
contained  provisions  to  preclude  the 
probability  of  future  impoundment  of 
water  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-87-65-C 

FR  Notice:  52  FR  11142. 

Petitioner  Mt.  Vernon  Coal  Company. 

Reg.  Affected:  30  CFR  75.1101^8. 

Summary  of  Findings:  Petitioner’s 
proposal  to  use  a  single  line  of 
automatic  water  sprinklers  for  its  fire 
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protection  system  at  main  and 
secondary  belt  conveyor  drives  with 
specific  conditions  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-66-C 

FR  Notice:  52  FR 11144. 

Petitioner  Westmoreland  Coal 
Company. 

Reg.  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Due  to  differing 
degrees  of  stability  to  which  roof 
conditions  deteriorate  in  the  tailgate 
entry  as  the  longwall  face  is  mined, 
application  of  the  standard  would  result 
in  a  diminution  of  safety.  Petitioner’s 
proposal  to  establish  air  monitoring 
check  points  at  specific  locations 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-67-C 

FR  Notice:  52  FR  13774. 

Petitioner:  Ray  Dean  Mining 
Company.  Inc. 

Reg.  Affected:  30  CFR  75.1710. 

Summary  of  Findings:  Use  of  cabs  or 
canopies  on  the  mine’s  electric  face 
equipment  in  specified  low  mining 
heights  would  result  in  a  diminution  of 
safety.  Granted. 

Docket  No.:  MS7-68-C 

FR  Notice:  52  FR  11770. 

Petitioner:  U.S.  Steel  Mining 
Company,  Inc. 

Reg.  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Due  to 
deteriorating  roof  conditions  and 
massive  roof  falls  certain  return 
aircourses  of  the  mine  cannot  be  safely 
traveled.  Petitioner’s  proposal  to 
establish  measuring  stations  where  air 
and  methane  readings  will  be  taken 
daily  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-67-69-C 

FR  Notice:  52  FR  11143. 

Petitioner:  W  &  D  Coal  Company,  Inc. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner’s 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  MS7-70-C 

FR  Notice:  52  FR  12476. 

Petitioner:  Meadows  Coal  Company 
No.  4. 

Reg.  Affected:  30  CFR  75.1701. 

Summary  of  Findings:  Petitioner’s 
proposal  method  of  drilling  boreholes  in 
the  face  and  rib  considered  acceptable 


alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-72-C 

FR  Notice:  52  FR  11767. 

Petitioner:  Abednego  Coal  Company. 
Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner’s 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-7&-C 

FR  Notice:  52  FR  27878. 

Petitioner:  Lady  Biue  Coal,  Inc. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner’s 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-77-C 

FR  Notice:  52  FR  12098. 

Petitioner:  Krystal  Coal  Company  No. 

2. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner’s 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-67-79-C 

FR  Notice:  52  FR  13143. 

Petitioner:  Bailey  Brothers  Coal 
Company. 

Reg.  Affected:  30  CFR  75.1701. 
Summary  of  Findings:  Petitioner’s 
proposed  method  of  drilling  boreholes  in 
the  face  and  rib  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-84-C 

FR  Notice:  52  FR  11767. 

Petitioner:  Eastern  Coal  Corporation. 
Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner’s 
proposal  to  install  a  battery  plug  locking 
mechanism,  which  will  be  affixed  by 
permanent  weld  to  the  frame  of  each 
scoop  in  lieu  of  padlocks  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-90-C 

FR  Notice:  52  FR  13146. 

Petitioner:  S.A.B.  Coal  Company  No. 

4. 

Reg.  Affected:  30  CFR  75.1701. 
Summary  of  Findings:  Petitioner’s 
proposed  method  of  drilling  boreholes  in 


the  face  and  rib  considered  acceptable 
alternate  method.  G»  anted  with 
conditions. 

Docket  No.:  M-87-91-C 

FR  Notice:  52  FR  13148. 

Petitioner:  Rhonda  Coal  Company. 

Reg.  Affected:  30  CFR  75.1701. 
Summary  of  Findings:  Petitioner’s 
proposed  method  of  drilling  boreholes  in 
the  face  and  rib  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-92-C 

FR  Notice:  52  FR  13774. 

Petitioner:  Alfred  Whited  Coal 
Company  No.  3. 

Reg.  Affected:  30  CFR  75.1701. 
Summary  of  Findings:  Petitioner’s 
proposed  method  of  drilling  boreholes  in 
the  face  and  rib  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-93-C 

FR  Notice:  52  FR  13147. 

Petitioner  Shannon  Coal  Company, 
Inc. 

Reg.  Affected:  30  CFR  75.1701. 
Summary  of  Findings:  Petitioner’s 
proposed  method  of  drilling  boreholes  in 
the  face  and  rib  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-94-C 

FR  Notice:  52  FR  13144. 

Petitioner:  J  and  B  Mining  Company. 
Reg.  Affected:  30  CFR  75.313. 
Summary  of  Findings:  Petitioner’s 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-67-97-C 

FR  Notice:  52  FR  13775. 

Petitioner:  S.  and  R.  Coal  Company. 
Reg.  Affected:  30  CFR  75.1405. 
Summary  of  Findings:  Due  to  the 
sharp  radius  curves  in  the  track, 
undulating  pitch  of  the  slope,  different 
types  of  small  lightweight  cars,  and  the 
system  of  haulage,  the  use  of  automatic 
couplers  on  underground  mines  cars 
would  result  in  a  diminution  of  safety. 
Granted  with  conditions. 

Docket  No.:  M-87-103-C 

FR  Notice:  52  FR  16465. 

Petitioner:  Awacs  Coal  Company. 

Reg.  Affected:  30  CFR  75.313. 
Summary  of  Findings:  Petitioner’s 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
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continuous  methane  monitors  on  three 
wheel  tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-105-C 

FR  Notice:  52  FR 16464. 

Petitioner:  A  &  J  Coal  Company. 

Reg.  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  connecting  device 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-110-C 

FR  Notice:  52  FR  18753. 

Petitioner:  Fox  Coal  Company. 

Reg.  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner’s 
proposal  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  connecting  device 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-111-C 

FR  Notice:  52  FR  21389. 

Petitioner:  C.R.  Howard,  Inc. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  locking  device  in  lieu  of 
padlocks  for  the  purpose  of  locking 
battery  plugs  to  machine  mounted 
battery  power  machines,  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-67-123-C 

FR  Notice:  52  FR  23373. 

Petitioner:  K.  and  H.  Coal  Company. 

Reg.  Affected:  30  CFR  75.301. 

Summary  of  Findings:  Proposed 
airflow  reduction  in  petitioner’s  mine 
which  would  maintain  a  safe  and 
healthful  atmosphere  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-140-C 

FR  Notice:  52  FR  27876. 

Petitioner:  Consolidation  Coal 
Company. 

Reg.  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner’s 
proposal  to  use  high-voltage  (not  to 
exceed  4,160  volts)  cables  to  supply 
power  to  permissible  longwall  face 
equipment  in  or  inby  the  last  open 
crosscut,  with  specific  equipment  and 
conditions  considered  acceptable 
alternate  method.  Granted  in  part. 

Docket  No.:  M-87-169-C 

FR  Notice:  52  FR  29087. 


Petitioner:  The  NACCO  Mining 
Company. 

Reg.  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner’s 
proposal  to  use  high-voltage  (not  to 
exceed  4,160  volts)  cables  to  supply 
power  to  permissible  longwall  face 
equipment  in  or  inby  the  last  open 
crosscut,  with  specific  equipment  and 
conditions  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

(FR  Doc.  88-26385  Filed  11-14-88:  8:45  am) 
BILLING  CODE  4510-43-M 


[Docket  No.  M-88-206-C] 

R  and  B  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

R  and  B  Mining  Company,  R.D.  No.  4, 
Box  393-A,  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.301  (air  quality, 
quantity,  and  velocity)  to  its  No.  2  Slope 
(I.D.  No.  36-07877)  located  in  Schuylkill 
County,  Pennsylvania.  The  petition  is 
Filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  open  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  or  set 
of  rooms  be  9,000  cubic  feet  a  minute, 
and  the  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  9,000  cubic  feet  a  minute.  The 
minimum  quantity  of  air  in  any  coal 
mine  reaching  each  working  face  shall 
be  3,000  cubic  feet  a  minute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
nonexistent  in  the  mine.  Ignition, 
explosion,  and  mine  fire  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxious  or 
poisonous  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extemely  low  concentrations  of 
respirable  dust. 

4.  Extremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  friable  Anthracite 
veins  for  control  purposes,  particularly 
in  steeply  pitching  mines,  present  a  very 
dangerous  flying  object  hazard  to  the 
miners  and  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  mine. 

5.  As  an  alternate  method,  petitioner 
proposes  that: 

a.  The  minimum  quantity  of  air 
reaching  each  working  face  be  1,500 
cubic  feet  a  minute; 


b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5,000 
cubic  feet  a  minute;  and 

c.  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5,000  cubic  feet  a  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  15, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  7, 1988. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  88-26384  Filed  11-14-88;  8:45  am) 
BILUNG  CODE  4510-43-M 


[Docket  No.  M-83-207-C] 

R  and  B  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

R  and  B  Mining  Company,  R.D.  No.  4. 
Box  393-A,  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  No.  2  Slope 
(I.D.  No.  36-07877)  located  in  Schuylkill 
County,  Pennsylvania.  The  peitition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
“makeshift”  safety  devices  were 
installed  they  would  be  activated  on 
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knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
(December  15, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  November  3, 1988. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  88-26383  Filed  11-14-88:  8:45  am) 

BILLING  CODE  4510-43-41 


NATIONAL  ACID  PRECIPITATION 
ASSESSMENT  PROGRAM 

Public  Review  Meeting  To  Solicit 
Comment  on  Assessment  Plan 

action:  Notice  of  meeting. 

DATE:  Thursday,  November  17, 1988;  9:00 
a.m. 

PLACE:  Auditorium,  U.S.  Department  of 
Health  and  Human  Services  (Cohen 
Bldg.),  4th  and  C  Sts.  SW.,  Washington, 
DC. 

SUMMARY:  This  notice  includes  an 
agenda  for  a  public  review  meeting  of 
the  National  Acid  Precipitation 
Assessment  Program  (NAPAP)  to  solicit 
public  comment  on  its  Assessment  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Downing,  Office  of  the  Director, 
National  Acid  Precipitation  Assessment 
Program,  722  Jackson  Place  NW., 
Washington,  DC  20503.  Telephone  (202) 
395-5771. 

BACKGROUND:  The  National  Acid 
Precipitation  Assessment  Program  is  an 
interagency  research  program  on  acidic 


deposition.  In  1989  and  1990,  NAPAP 
will  produce  assessment  reports  on  the 
causes  and  effects  of  acidic  deposition 
in  the  United  States,  combined  with 
analyses  of  the  costs  and  effectiveness 
of  various  control  measures. 

A  public  review  draft  of  NAPAP’s 
Assessment  Plan  was  released  on 
October  12, 1988.  The  Plan  outlines 
specific  questions  being  addressed  by 
NAPAP  for  its  1989  State  of  Science  and 
State  of  Technology  reports  and  its  1990 
Integrated  Assessment.  The  Plan  also 
describes  the  data  and  analysis  methods 
being  used  to  answer  the  assessment 
questions,  and  the  level  of  scientific 
confidence  expected  for  the  various 
answers.  Copies  of  the  public  review 
draft  of  NAPAP’s  Assessment  Plan  are 
available  upon  written  request  from  the 
NAPAP  Office  of  the  Director,  722 
Jackson  Place  NW.,  Washington,  DC 
20503. 

A  public  review  meeting  to  receive 
comments  on  the  Assessment  Plan  will 
be  held  November  17, 1988  in 
Washington,  DC.  Persons  who  registered 
their  intent  to  present  oral  comments  as 
of  November  4, 1988  have  been  allotted 
speaking  times.  Additional  persons 
wishing  to  present  oral  comments  at  the 
meeting  can  arrange  to  do  so  at  the 
registration  desk  on  the  day  of  the 
meeting. 

Public  Review  Meeting  on  the  NAPAP 
Assessment  Plan 

Agenda 

9:00  a.m.  Overview  of  the  NAPAP 
Assessment  Plan — James  R.  Mahoney, 
Director,  NAPAP. 

9:45  a.m.  The  NAPAP  Assessment 
Development  Process — Patricia  Irving, 
Senior  Ecologist,  NAPAP. 

Statements  by  Pre-Registered  Speakers 

10:00  a.m.  The  Honorable  Paul 
Heinbecker — Minister  (Political), 
Embassy  of  Canada. 

10:12  a.m.  Mr.  Howard  L  Ferguson — 
Assistant  Deputy  Minister, 
Environment  Canada. 

10:24  a.m.  Mr.  John  Leary — Colorado 
Department  of  Health. 

10:36  a.m.  Break. 

11:00  a.m.  Mr.  Joseph  Goffman — The 
Environmental  Defense  Fund. 

11:12  a.m.  Mr.  John  Jansen — Southern 
Company  Services,  Inc. 

11:24  a.m.  Mr.  John  McManus — 
American  Electric  Power  Service 
Corp. 

11:36  a.m.  Mr.  James  E.  Sullivan — The 
Ohio  Electric  Utility  Institute. 

11:48  p.m.  Mr.  Michael  L.  Teague — The 
Utility  Air  Regulatory  Group. 

12:00  p.m.  Mr.  Marchant  Wentworth — 
The  Izaak  Walton  League. 


12:12  p.m.  Additional  speakers,  lunch 
break  (if  necessary),  and  closing 
remarks — James  R.  Mahoney. 
Additional  requests  to  present  oral 
comments  will  be  filled  on  a  first-come, 
first-served  basis  on  the  day  of  the 
meeting.  Information  will  be  available  at 
the  meeting  registration  desk. 

Written  comments  on  the  Assessment 
Plan  will  also  be  accepted  through 
November  30. 1988.  Comments  received 
during  the  public  review  period  will  be 
reflected  in  a  revised  Plan  to  be 
published  in  January  1989. 

James  R.  Mahoney, 

Director. 

(FR  Doc.  88-26339  Filed  11-14-88;  8:45  amj 
BILUNG  CODE  3126-01-44 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Institute  of  Museum  Services; 
Conservation  Project  Support 
Program;  Grant  Application  Availability 

agency:  Institute  of  Museum  Services, 
NFAM. 

action:  Grant  application  availability 
notice  for  Fiscal  Year  1989. 


This  grant  application  announcement 
applies  only  to  the  Conservation  Project 
Support  program  awards  under  45  CFR 
Part  1180  for  Fiscal  Year  1989. 

Nature  of  Program:  IMS  makes 
awards  under  the  CP  program  to  all 
types  of  museums  (aquariums, 
arboretums  and  botanical  gardens,  art. 
children’s,  general,  history,  historic 
houses/sites,  natural  history,  nature 
centers,  planetariums,  science/ 
technology  centers,  specialized,  and 
zoos)  to  assist  with  the  conservation  of 
their  collections,  both  living  and  non¬ 
living.  The  purpose  of  these  awards  is  to 
ease  the  financial  burden  borne  by 
museums  as  a  result  of  their  increased 
use  by  the  public  and  to  help  them  carry 
out  their  educational  role,  as  well  as 
other  functions.  Section  206  of  the 
Museum  Sevices  Act,  Title  II  of  Pub.  L 
94-462,  as  amended,  contains  authority 
for  this  program.  (20  U.S.C.  965) 

Deadline  Date  For  Transmittal  of 
Applications:  An  application  for  a  new 
grant  must  be  mailed  or  hand-delivered 
by  Friday,  January  27, 1989. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  Institute  of  Museum 
Services,  1100  Pennsylvania  Avenue, 
NW.,  Room  609,  Washington,  DC  20506. 

An  applicant  must  be  prepared  to 
show  one  of  the  following  as  proof  of 
timely  mailing: 
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(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service, 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  dated  proof  of  mailing 
acceptable  to  the  Director  of  IMS. 

If  any  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing:  (1)  A  private 
metered  postmark;  or  (2)  a  mail  receipt 
that  is  not  date-cancelled  by  the  U.S. 
Postal  Service. 

Applications  Delivered  by  Hand:  An 
application  that  is  hand-delivered  must 
be  taken  to  the  Institute  of  Museum 
Services,  Old  Post  Office  Building,  1100 
Pennsylvania  Avenue,  NW.,  Room  609, 
Washington,  DC  20506. 

IMS  will  accept  a  hand-delivered 
application  between  9:00  a.m.  and  4:30 
p.m.  (Washington,  DC  time)  daily, 
except  Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  deadline  date. 

Program  Information:  Program 
information  is  contained  in  the 
following:  Final  regulations  published 
June  17, 1983  in  Federal  Register  Vol.  48, 
no.  118,  pages  27727-27734;  amendments 
published  on  April  10, 1984  Federal 
Register  Vol.  49,  no.  70,  pages  14108- 
14111  and  on  June  15, 1984  Federal 
Register  Vol.  49,  no.  117,  pages  24731- 
24733;  notice  of  proposed  rulemaking 
published  on  October  5, 1984  Federal 
Register  Vol.  49,  No.  195,  pages  39346- 
39349;  final  guidelines  and  standards 
published  July  5, 1985  in  Federal 
Register  Vol.  50,  no.  129,  pages  27584- 
27589;  the  Application  forms  and 
accompanying  instructions  in  the 
Application  Packet.  See  paragraph  on 
Application  form. 

Available  Funds :  $3,200,000  is 
available  for  FY  1989.  Normally,  IMS 
makes  matching  conservation  grants  of 
no  more  than  $25,000  in  Federal  funds. 
Unless  otherwise  provided  by  law,  if  the 
Director  determines  that  exceptional 
circumstances  warrant,  the  Director, 
with  the  advice  of  the  Board,  may  award 
a  conservation  grant  which  obligates  in 
excess  of  $25,000  in  Federal  funds.  The 
Director  may  make  such  a  determination 
with  respect  to  a  category  of 
conservation  grants  by  notice  published 
in  the  Federal  Register.  IMS  awards 
conservation  grants  only  on  a  matching 
basis.  At  least  50%  of  the  costs  of  a 
project  must  be  met  with  non-federal 
funds.  (See  45  CFR  1180.16(b)). 

Application  Forms:  IMS  mails 
application  forms  and  program  in  a  CP 
Application  Packet  to  museums  and 


other  institutions  on  its  mailing  list. 
Applicants  may  obtain  Application 
Packets  by  wrriting  or  telephoning  the 
Institute  of  Museum  Services,  1100 
Pennsylvania  Avenue,  NW.,  Room  609, 
Washington,  DC  20506,  (202/786-0539). 

Applicable  Regulations:  Final 
regulations  for  the  Conservation  Project 
Support  grant  program  were  published 
in  the  Federal  Register  on  June  17, 1983 
FR  Vol.  48,  No.  118,  pages  27727-27734. 
Amendments  to  these  regulations  were 
published  on  April  10, 1984, 49  FR  14110, 
on  July  5, 1985  50  FR  27583-27588,  and 
on  December  2, 1986,  FR  Vol.  51,  No.  231. 
pp.  43351-43354. 

The  regulations  as  amended 
implement  the  Museum  Services  Act 
The  amendments  make  technical  and 
other  changes  in  the  eligibility 
conditions  and  other  terms  for  the 
administration  of  the  Conservation 
Project  Support  Program  and  remove 
unneeded  provisions.  As  amended,  the 
regulations  published  on  June  17, 1983 
will  apply  to  the  award  of  grants  for 
Fiscal  Year  1989. 

Further  Information:  For  further 
information  contact  Theresa  Michel, 
Public  Information  Officer,  Institute  of 
Museum  Services,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 
Telephone:  (202)  786-0536. 

(Catalogue  of  Federal  Domestic  Assistance 
No.  45.301  Institute  of  Museum  Services) 
Dated:  November  7, 1988. 

Lois  Burke  Shepard, 

Director,  Institute  of  Museum  Services. 

|FR  Doc.  88-26328  Filed  11-14-88;  8:45  am) 
BILLING  CODE  7036-01-M 

NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-155] 

Consumers  Power  Co.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR-6 
for  the  Big  Rock  Point  Plant  located  in 
Charlevoix  County,  Michigan,  and 
operated  by  Consumers  Power  Company 
(the  licensee). 

Environmental  Assessment 

Identification  of  Proposed  Action 

In  accordance  with  the  licensee’s 
application  dated  July  5, 1988,  as 
modified  October  10, 1988,  the  proposed 
amendment  would  modify  Big  Rock 
Point  Plant  Technical  Specifications  by 
replacing  the  requirement  to  partial- 
stroke  test  the  Reactor  Depressurization 
System  (RDS)  depressurizing  valves 


quarterly  with  a  requirement  to  full- 
stroke  test  all  four  depressurizing  valves 
each  refueling  outage. 


The  proposed  amendment  is 
necessary  because  the  currently 
required  partial-stroke  test  has  been 
found  to  be  both  a  less-than-optimum 
test  of  valve  operability  and  a 
substantial  contributor  to  the  causes  of 
RDS  depressurizing  valve  pilot  valve 
leakage.  That  leakage,  in  turn,  has  been 
the  cause  of  a  substantial  proportion  of 
the  plant's  forced  outages.  Because,  in 
general,  a  plant  in  a  stable  state  is 
inherently  less  public  risk  than  a  plant 
in  a  changing  state,  those  cooldowns 
and  heatups  have  created  unnecessary 
public  risk.  The  proposed  full-stroke  test 
cycle,  although  with  less  frequent 
testing,  does  provide  the  optimum  test  of 
valve  operability  with  less  inherent  risk 
to  the  public. 

Environmental  Impacts  of  the  Proposed 
Action 

Based  upon  the  analysis  contained  in 
the  Safety  Evaluation  to  be  issued  with 
the  proposed  amendment,  the  proposed 
action  will  not  involve  a  significant 
change  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated.  Consequently,  any 
radiological  releases  would  not  be 
significantly  greater  than  previously 
determined,  nor  does  the  proposed 
amendment  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendment  does 
not  affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 


Because  the  Commission  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 


This  action  does  not  involve  the  use  of 
resources  beyond  the  scope  of  resources 
used  during  normal  plant  operation. 


The  Need  for  the  Proposed  Action 


Alternative  to  the  Proposed  Action 


Alternative  Use  of  Resources 
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Agencies  and  Persons  Consulted 

The  Commission's  staff  has  reviewed 
the  licensee’s  request  and  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  requests  for  amendment 
dated  July  5, 1988,  and  October  10, 1988, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  Gelman  Building,  2120 
L  Street  NW.,  Washington,  DC,  and  at 
the  North  Central  Michigan  College, 
1515  Howard  Street,  Petoskey,  Michigan 
49770. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Martin  J.  Virgilio, 

Acting  Assistant  Director  for  Regions  III  and 
V,  Division  of  Reactor  Projects  III,  IV,  V  and 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-26333  Filed  11-14-88;  8:45  am] 
BILUNG  CODE  7590-0 US 


Backfit  Analysis  for  Regulatory  Guide; 
Selection,  Design,  Qualification, 
Testing,  and  Reliability  of  Diesei 
Generator  Units  Used  as  Onsite 
Electric  Power  Systems  at  Nuclear 
Power  Plants 

ageny:  Nuclear  Regulatory  Commission. 
action:  Backfit  Analysis  for  Regulatory 
Guide  1.9,  Proposed  Revision  3, 
“Selection,  Design,  Qualification, 
Testing,  and  Reliability  of  Diesel 
Generator  Units  Used  as  Onsite  Electric 
Power  Systems  at  Nuclear  Power 
Plants.” 

summary:  The  Nuclear  Regulatory 
Commission  has  amended  its 
regulations  to  require  that  light-water- 
cooled  nuclear  power  plants  be  capable 
of  withstanding  a  total  loss  of 
alternating  current  (ac)  electric  power 
(called  station  blackout)  for  a  specified 
duration  and  maintaining  reactor  core 
cooling  during  that  period.  That 
amendment,  10  CFR  50.63,  was 
published  in  the  Federal  Register,  June 
21, 1988  (53  FR  23203). 

The  resolution  of  unresolved  Safety 
Issue  (USI)  A-44,  “Station  Blackout,” 
included  a  regulatory  guide  on  station 
blackout  (Regulatory  Guide  1.155, 


“Station  Blackout”),  which  identified  a 
need  for  a  reliability  program  designed 
to  maintain  and  monitor  the  reliability 
level  of  each  power  source  over  time  for 
assurance  that  the  selected  reliability 
levels  are  being  achieved.  Regulatory 
Guide  1.9,  Revision  3,  which  is  the 
resolution  of  Generic  Safety  Issue  (GSI) 
B-50,  will  provide  guidance  for  use  by 
the  staff  or  industry  to  review  the 
adequacy  of  diesel  generator  programs 
consistent  with  the  station  blackout  rule. 
ADDRESSES:  Copies  of  the  documents 
mentioned  in  this  backfit  analysis  are 
available  for  inspection  or  copying  for  a 
fee  at  the  NRC  Public  Document  Room 
(DPR),  2120  L  Street  NW.,  (Lower  Level), 
Washington,  DC.  Copies  of  rules, 

NUREG  documents,  and  regulatory 
guides  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington.  DC  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service. 
5825  Port  Royal  Road.  Springfield,  VA 
22161.  Single  copies  of  draft  regulatory 
guides  are  available  at  no  charge  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Division  of 
Information  Support  Services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aleck  W.  Serkiz,  Division  of  Safety 
Issues  Resolution,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  telephone:  (301)  492-3923. 
SUPPLEMENTARY  INFORMATION: 

Backfit  Analysis  for  Regulatory  Guide 
1.9,  Revision  3,  “Selection,  Design, 
Qualification,  Testing,  and  Reliability  of 
Diesel  Generator  Units  Used  as  Onsite 
Electric  Power  Systems  at  Nuclear 
Power  Plants” 

Revision  3  to  Regulatory  Guide  1.9  is 
closely  related  to  the  resolution  of  USI 
A-44,  “Station  Blackout."  The  station 
blackout  rule  (10  CFR  50.63)  was 
published  in  the  Federal  Register  on 
June  21, 1988.  Regulatory  Guide  1.155, 
“Station  Blackout"  (which  provides 
guidance  for  compliance  with  the  rule), 
specifies  that  an  emergency  diesel 
generator  (EDG)  reliability  program  be 
implemented  to  maintain  and  monitor 
the  reliability  level  of  each  power  source 
over  time  for  assurance  that  the  selected 
reliability  levels  are  being  achieved.  An 
EDG  reliability  of  0.95  (or  higher)  is 
needed  to  limit  the  frequency  of  station 
blackout  events  to  an  acceptable  level. 
Regulatory  Guide  1.155  identifies 
program  elements  that  should  be 
included  in  an  EDG  reliability  program. 

Revision  3  to  Regulatory  Guide  1.9 
will  not  introduce  any  additional 


regulatory  requirements  or  guidance 
beyond  those  required  to  meet  10  CFR 
50.83  “Loss  of  All  Alternating  Current 
Power."  The  guide  incorporates  a 
"reference"  EDG  reliability  program 
similar  to  that  described  in  NUREG/CR- 
5078,  Vol.  1,  April  1988. 

The  regulatory  analysis  developed  for 
USI  A-44  is  also  applicable  to  the 
resolution  of  B-56.  The  regulatory 
analysis  for  USI  A-44  is  reported  in 
NUREG-1109,  June  1988. 

The  information  that  follows  is 
provided  in  answer  to  specific 
requirements  of  10  CFR  50.109(c). 

(1)  Statement  of  specific  objectives 
that  the  proposed  backfit  is  to  achieve. 

The  objective  of  Revision  3  to 
Regulatory  Guide  1.9  is  to  ensure  that  an 
adequate  EDG  reliability  program  will 
be  implemented  by  licensees  to  achieve 
and  maintain  the  EDG  reliability  levels 
selected  for  compliance  with  10  CFR 
50.63. 

(2)  General  description  of  activity  that 
would  be  required  by  the  licensee  or 
applicant  in  order  to  complete  the 
backfit. 

To  conform  with  the  guide,  licensees 
must  have  a  reliability  program 
consisting  of  surveillance  testing, 
reliability  monitoring,  and  maintenance 
programs  for  the  emergency  diesel 
generators.  An  information  and  data 
collection  system  and  a  management 
oversight  program  are  also  specified. 

Licensees  currently  have  plant- 
specific  EDG  maintenance  and 
operational  procedures  that  result  in 
industry-wide  average  reliability  levels 
on  the  order  of  98%  or  higher.  Thus  most 
licensees  will  have  to  make  little  or  no 
changes. 

(3)  Potential  change  in  the  risk  to  the 
public  from  accidential  offsite  release  of 
radioactive  material. 

The  risk  estimates  provided  in 
NUREG-1109  are  applicable.  In  the 
absence  of  an  adequate  EDG  reliability 
program,  assurance  would  be  lacking 
that  proper  levels  of  EDG  reliability  and 
these  estimates  of  risk  were  being 
maintained. 

(4)  Potential  impact  of  radiological 
exposure  of  facility  employees. 

No  radiological  exposure  is  projected. 
The  implementation  of  an  EDG 
reliability  program  is  not  expected  to 
require  personnel  to  be  exposed  to 
radiation. 

(5)  Installation  and  continuing  costs 
associated  with  the  backfit,  the  cost  of 
facility  downtime,  or  the  cost  of 
construction  delay. 

No  facility  downtime  or  construction 
delays  due  to  the  implementation  of 
Revision  3  to  Regulatory  Guide  1.9  are 
envisioned.  The  continuing  costs 
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associated  with  maintaining  a  diesel 
reliability  program  should  be  small  since 
most  operating  plants  currently  have 
some  form  of  an  EDG  reliability  and 
maintenance  program.  Cost  estimates 
for  improving  EDG  reliability  were 
estimated  at  $150,000  to  $400,000  per 
reactor  (10  reactors  affected)  as  part  of 
the  station  blackout  regulatory  analysis 
(NUREG-1109). 

(6)  The  potential  safety  impact  of 
changes  in  plant  or  operational 
complexity,  including  the  relationship  to 
proposed  and  existing  regulatory 
requirements. 

This  guide  will  not  increase 
operational  complexity.  This  regulatory 
guide  provides  an  acceptable  means  of 
ensuring  that  the  reliability  of  the  diesel 
generators  used  in  determining  the 
station  blackout  duration,  as  specified  in 
10  CFR  50.63,  is  maintained. 

(7)  The  estimated  resource  burden  on 
the  NRC  associated  with  the  proposed 
backfit  and  the  availability  of  such 
resources. 

The  principal  cost  to  the  NRC  would 
be  associated  with  reviewing  EDG 
reliability  programs  at  the  respective 
plant  sites  via  the  temporary 
instructions.  The  estimates  presented  in 
NUREG-1109  are  that  such  efforts  would 
not  exceed  0.5  person-months  per  site. 

At  an  estimated  $12,000  per  staff  month 
and  50  sites,  the  total  cost  is  projected  to 
be  $300,000. 

If  NUMARC’s  B-56  working  group  is 
involved  during  the  comment  period  on 
Proposed  Revision  3  to  Regulatory 
Guide  1.9,  a  standardized  (or  industry¬ 
wide)  EDG  reliability  program  approach 
could  be  defined,  and  therefore  NRC 
costs  would  be  less  than  estimated 
above. 

(8)  the  potential  impact  of  differences 
in  facility  type,  design,  or  age  on  the 
relevance  and  practicality  of  the 
proposed  backfit. 

There  is  no  significant  anticipated 
impact  due  to  difference  in  plant  type, 
design,  or  age. 

(9)  Whether  the  proposed  backfit  is 
interim  or  final,  and  if  interim,  the 
justification  for  imposing  the  proposed 
backfit  on  an  interim  basis. 

The  proposed  action  is  final. 

The  factors  discussed  above  support 
the  determination  that  Regulatory  Guide 
1.9,  Revision  3  as  guidance  for 
implementation  of  the  station  blackout 
rule  (10  CFR  50.63)  wold  provide  a 
substantial  increase  in  the  overall 
protection  of  the  public  health  and 
safety,  and  the  direct  and  indirect  costs 
of  the  implementation  are  justified  in 
view  of  this  increased  protection. 

(5  U.S.C.  552(a)) 


Dated  at  Rockville,  Maryland,  this  4th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 

R.  Wayne  Houston, 

Director.  Division  of  Safety  Issue  Resolution. 
Office  of  Nuclear  Regulatory  Research. 

(FR  Doc.  88-26203  Filed  11-14-88;  8:45  am] 
BILLING  CODE  7590-01-M 


[Docket  No.  50-333] 

Power  Authority  of  the  State  of  New 
York,  James  A.  FitzPatrick  Nuclear 
Power  Plant;  Exemption 

I 

Power  Authority  of  the  State  of  New 
York  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-59, 
which  authorizes  operation  of  the  James 
A.  FitzPatrick  Nuclear  Power  Plant  (the 
facility).  The  license  provides,  among 
other  things,  that  the  facility  is  subject 
to  all  rules,  regulations  and  Orders  of 
the  Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  is  a  boiling  water  reactor 
located  at  the  licensee’s  site  in  Oswego 
County,  New  York. 

II 

10  CFR  50.62(c)(4)  requires  that  each 
boiling  water  reactor  have  a  Standby 
Liquid  Control  System  (SLCS)  with 
minimum  flow  capacity  equivalent  in 
control  capacity  to  86  gallons  per  minute 
(gpm)  with  a  boron  concentration  of  13 
weight  percent  sodium  pentaborate.  The 
licensee  proposes  to  use  a  minimum 
flow  rate  of  50  gpm  and  a  sodium 
pentaborate  concentration  of  11.5  weight 
percent.  Therefore,  an  exemption  from 
this  regulation  is  required.  The  sodium 
pentaborate  solution  used  by  the 
licensee  will  be  made  up  from  boron 
enriched  to  34.7  atom  percent  Boron-10 
isotope. 

The  requirement  established  by  the 
regulation  was  intended  to  provide  for 
prompt  injection  of  negative  reactivity 
into  a  boiling  water  reactor  pressure 
vessel  in  the  event  of  an  anticipated 
transient  without  scram  (ATWS)  event. 
The  reactor  vessel  size  used  to  establish 
the  required  flow  rate  of  86  gpm  and  the 
sodium  vessel  size  used  to  establish  the 
required  flow  rate  of  86  gpm  and  the 
sodium  pentaborate  concentration  of  13 
weight  percent  was  the  large  251-inch 
diameter  vessel  used  in  the  BWR/5  and 
BWR/6  designs.  The  FitzPatrick  reactor 
has  a  much  smaller,  218-inch  diameter, 
vessel.  For  the  FitzPatrick  reactor,  a 
lesser  flow  rate  will  provide  adequate 
shutdown  margin  in  an  ATWS  event, 
equivalent  to  that  called  for  by  the 
regulation  for  the  larger  251-inch 
diameter  boiling  water  reactor  vessel. 


The  use  of  enriched  boron  would  allow 
a  concentration  lower  than  13  weight 
percent  and  still  provide  an  equivalent 
shutdown  margin.  Refer  to  Generic 
Letter  85-03,  “Clarification  of  Equivalent 
Control  Capacity  for  Standby  Liquid 
Control  Systems,”  January  28, 1985. 

Ill 

In  this  case,  the  injection  flow  rate 
and  boron  concentration  will  provide 
the  equivalent  level  of  control  capacity 
for  the  smaller  FitzPatrick  reactor 
pressure  vessel  as  that  called  for  by  the 
rule  based  on  larger  reactor  pressure 
vessels.  Requiring  FitzPatrick  to  provide 
the  flow  rate-boron  concentration 
capacity  specified  by  the  rule  would  not, 
in  these  particular  circumstances,  serve 
the  underlying  purpose  of  the  rule.  The 
purpose  of  the  rule  is  to  reduce  the  risk 
from  ATWS  events  by  ensuring 
adequate  shutdown  margin.  Thus,  the 
Commission’s  staff  finds  that  there  are 
special  circumstances  in  this  case  which 
satisfy  the  standards  of  10  CFR 
50.12(a)(2)(ii). 

As  discussed  above,  the  underlying 
purpose  of  the  requirements  of 
paragraph  (c)(4)  of  10  CFR  50.62  is  to 
ensure  adequate  shutdown  margin  in  an 
ATWS  event.  The  underlying  purpose  is 
achieved  and  served  by  an  injection  rate 
of  50  gpm  of  11.5  weight  percent  sodium 
pentaborate  solution. 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12(a),  the  Exemption,  as  described  in 
section  III,  is  authorized  by  law  and  will 
not  present  an  undue  risk  to  the  public 
health  and  safety  and  is  consistent  with 
common  defense  and  security,  and 
special  circumstances  are  present  for 
the  Exemption,  in  that  application  of  the 
regulation  in  these  particular 
circumstances  in  not  necessary  to 
achieve  the  underlying  purposes  of  10 
CFR  50.62(c)(4).  Therefore,  the 
Commission  hereby  grants  the 
Exemption  from  paragraph  (c)(4)  of  10 
CFR  50.62  to  allow  the  use  of  an  SLCS 
injection  flow  rate  of  50  gpm  of  11.5 
weight  percent  sodium  pentaborate 
solution,  made  up  from  boron  enriched 
to  34.7  atom  percent  Boron-10  isotope. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  43954). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  thi*  7th  day 
of  November  1988. 


46004 
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For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects  l/ll. 
Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  88-26334  Filed  11-4-88;  8:45  am] 
BILLING  CODE  7590-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Commercial  Activities  Inventories 

agency:  Office  of  Management  and 
Budget. 

action:  Publication  of  commercial 
activities  inventories. 

summary:  This  Notice  contains  the 
initial  inventories  of  commercial 
activities  for  the  Department  of 
Agriculture,  Department  of  Education, 
Department  of  Commerce,  Department 
of  Transportation  and  Department  of 
Treasury, 


Executive  Order  12615,  Performance 
of  Commercial  Activities,  dated 
November  19, 1987,  requires  OMB  to 
publish  for  public  review  agency 
inventories  of  commercial  activities  as 
they  become  available.  This  is  the  initial 
submission.  Additions  to  these 
inventories  and  inventories  from  other 
agencies/departments  will  be 
forthcoming. 

Interested  parties  are  invited  to 
nominate,  in  writing  to  the  Privatization 
Officials  listed  below  in  the  respective 
agencies /departments,  with  a  copy  to 
OMB,  additional  activities  for  inclusion 
on  the  inventories  and  for  eventual 
study.  There  is  no  time  limit  for  these 
nominations. 

Privatization  Officials  are  as  follows: 

Department  of  Agriculture — Robert  D. 
Hausenfluck. 

Department  of  Commerce — Kay  Bulow. 
Department  of  Education — Hazel  Fiera. 
Department  of  Transportation — Jon  Seymour. 


Department  of  Treasury — Jill  E.  Kent. 

Specific  questions  relating  to  the  A-76 
inventories  should  be  referred  to  the 
following  individuals: 

Department  of  Agriculture,  Hugh  Lovall,  (202) 
383-8996, 14th  and  Independence  Avenue, 
SW.,  Room  246-W,  Washington,  DC  20250. 
Department  of  Commerce,  John  O’Brien,  (202) 
277-4115, 14th  and  Constitution,  NW„ 
Washington,  DC  20230. 

Department  of  Education,  Gordon  Rairdin, 
(202)  732-1810, 400  Maryland  Avenue,  SW., 
Room  4054,  Washington,  DC  20202. 
Department  of  Transportation,  Michael  Siviy, 
(202)  366-5132, 400  7th  Street,  SW.,  Room 
10314,  Washington,  DC  20590. 

Department  of  Treasury,  Allen  Zucker,  (202) 
566-6636, 1500  Pennsylvania  Avenue,  NW., 
Room  2454,  Washington,  DC  20220. 

Office  of  Management  and  Budget,  Office  of 
Federal  Procurement  Policy,  Linda  Mesaros 
(202)  395-3300,  725  17th  Street,  NW.,  Room 
9013,  NEOB.  Washington,  DC  20503. 

Joseph  R.  Wright,  Jr., 

Director. 


Department  of  Agriculture 

[A-76  Inventory] 


Units 

Commercial 

Location  activity 

ARS . 

Facilities  Spt . 

ARS . 

Facilities  Spt . 

ARS . 

ARS . 

ARS . 

ARS . . . 

ARS . 

APH . 

APH . 

BQESH' 

APH . 

APH . 

APH . 

APH . 

FOR . 

1  nf kin  TX . . . . 

FOR . 

REA . 

REA . . 

OPS . 

OPS . 

OPS . 

Central  SuddIv . 

Wash  nr.  . 1 

OPS . 

ASCS . 

FHA . 

PHMHMi 

FTE 

Year 

89 

76 

90 

31 

89 

62 

91 

45 

91 

164 

89 

119 

93 

93 

89 

19 

89 

89 

86 

90 

11 

89 

40 

89 

4 

89 

10 

89 

24 

89 

45 

90 

19 

92 

57 

93 

7 

91 

100 

89 

102 

89 

16 

90 

Affected  Units:  ARS — Agricultural  Research  Service;  APH— Animal  and  Plant  Health  Inspection  Service;  FOR  Serv. — Forest  Service:  REA— Rural  Electrification 
Administration;  ASCS— Agricultural  Stabilization  and  Conservation  Service;  FHA:  Farmers  Home  Administration;  OPS— Office  of  Operations. 


Department  of  Commerce 


[A-76  Inventory] 


Units 

Commercial  activity 

Location 

FTE 

Year 

BEA . 

Data  Conversion . 

Wash  DC . 

13 

88 

BE  A . 

Computer  Oper . 

Wash  DC . 

8 

89 

CEN . 

Warehouse/ Motor  Pool/Stock  Maint . 

IN . . 

54 

92 

EDA . 

Wash,  DC/Field . 

59 

88 

EDA . 

Computer  Operat . 

Wash!  DC . 

9 

89 

EDA . 

Computer  Support . 

Wash!  DC . 

10 

89 

EDA . 

Accounting  Svcs . 

Wash,  DC . 

18 

90 

NBS . 

Instrument  Shops . 

31 

88 

N8S . 

Instrument  Shops . 

16 

88 

MBS . 

Technical  Support . 

16 

88 

NBS . 

Plant  Oper . 

125 

88 

NBS . 

Consol.  Admin,  Svcs . 

17 

88 

NBS . 

Consol.  Admin.  Svcs . 

Gaithersbura . 

23 

88 
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Department  of  Commerce— Continued 

[A-76  Inventory] 


Commercial  activity 


Metro  Spt.  Svcs 


Supply  Svcs . . . 

Satellite  Oper  Control  Center . 

Climatic  Data  Center . 

ADP  Operations . 

CDA  Station . 

Facilities  Maint . 

Financial  Svcs . . . . 

Facilities  and  Maintenance . 

Marine  Chart  Branch . 

Geodetic  Resources  Management 

Photogrammetry  8r . 

Chart  Reproduction . 

Hydrographic  Field  Parties . 

Engineering  Activities . 

Computer  Control  Section . 

Computer  Operations  Section . 

O' Hare  Airport  Observations . 

Integrated  Systems  Laboratory . 

Training  Center . 

Weather  Chart  Reproduction . 

Logistics  Sec . . . 

Communications  Oper.  Br . 

Test  and  Eval.  Facility . 

Hawaii  Regional  Activities . 

Alaska  Regional  Activities . 

Operations  Division . . . 

Computer  Svcs . 

Operations  and  Maintenance . 


Affected  Units:  BEA— Bureau  of  Economic  Analysis;  CEN— Bureau  of  the  Census;  EDA— Economic  Development  Administration;  NBS— National  Bureau  of 
Standards;  NOAA— National  Oceanic  and  Atmospheric  Administration;  OS— Office  of  the  Secretary. 

Department  of  Education 

[A-76  Inventory] 


Commercial  activity 


Department  of  Transportation 

[A-76  Inventory] 


FTE 

Year 

25 

89 

205 

92 

20 

90 

36 

90 

26 

92 

52 

92 

168 

91 

154 

91 

25 

88 

128 

89 

307 

89 

10 

89 

570 

91 

55 

92 

6 

91 

6 

92 

244 

89 
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Department  of  Transportation— Continued 


[A-76  Inventory] 


Units 

Commercial  activity 

Location 

FTE 

Year 

MRD 

Acad,  NY . 

18 

93 

OST 

Wash,  DC . 

13 

90 

OST 

Wash,  DC . 

9 

92 

RSPA . _. 

Facility  Ops.... . . . . . . 

Cambridge,  MA . 

90 

SLS 

89 

SLS 

93 

si  s 

93 

SLS 

;  ’ 

93 

USCG 

■Ht 

90 

USCG 

fiBr1 

88 

USCG 

62 

88 

USCG 

5 

88 

USCG 

Sitka,  AK . . . 

25 

88 

USCG . 

Woods  Hole,  MA . 

23 

89 

USCG 

23 

89 

USCG 

Petaluma,  CA . 

10 

89 

USCG 

9 

89 

USCG 

10 

89 

USCG . 

Seattle,  Wash . 

17 

89 

USCG . 

Mobile,  AL . . . 

39 

89 

USCG 

52 

89 

USCG 

69 

89 

USCG 

27 

89 

USCG 

87 

89 

USCG 

16 

89 

uscg 

Chastn,  SC . 

11 

89 

USCG . 

New  London,  CT . 

98 

89 

USCG . 

Borinquen,  PR . . 

29 

89 

USCG 

31 

89 

USCG  . 

New  York,  NY . 

87 

89 

USCG . 

89 

USCG . 

89 

USCG . . . 

Brooklyn,  NY . 

89 

USCG . 

89 

USCG . 

89 

USCG . 

9 

90 

USCG . - . 

65 

90 

USCG 

46 

90 

USCG . 

Ketch,  AK . 

37 

90 

USCG . 

Alex,  VA . 

6 

90 

USCG . 

Alex,  VA . 

8 

90 

USCG . 

9 

90 

USCG . 

15 

90 

USCG 

3 

90 

USCG . 

Industrial . „ . 

Mobile,  AL . 

5 

90 

11 

90 

USCG . 

9 

90 

USCG . 

Mobile,  AL . 

14 

90 

USCG . 

8 

90 

USCG . 

6 

90 

USCG . 

10 

90 

USCG . 

OkCity,  OK . 

5 

90 

USCG . 

12 

90 

USCG . 

SS  Marie,  Ml . 

12 

90 

USCG . 

7 

90 

USCG . 

8 

90 

USCG . 

30 

90 

USCG . 

Facilts  Maint . 

Hmblt,  Bay.  GA . 

6 

91 

USCG . 

7 

91 

USCG . 

91 

USCG . 

91 

USCG . 

Brooklyn!  NY . 

91 

USCG . . 

Wash,  DC . 

39 

92 

USCG . 

2 

94 

USCG . 

Kodiak,  AK . 

21 

94 

USCG . 

ADP-Data  Entry . 

4 

94 

USCG . 

.  New  York.  NY...„ . 

181 

94 

USCG . 

8 

94 

USCG . 

12 

94 

USCG . 

.  Ketch.  AK . 

3 

94 

USCG . 

31 

94 

Affected  Units:  FAA— Federal  Aviation  Administration;  FHWA— Federal  Highway  Administration;  MRD— Maritime  Administration;  OST— Office  of  the  Secretary; 
RSPA— Research  and  Special  Programs  Administration;  SLS— Saint  Lawrence  Seaway;  USCG— United  States  Coast  Guard. 
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Department  of  Treasury 


[A-76  Inventory] 


FTE 


Year 


720 

26 

21 

614 

1332 

1750 

5 

9 

15 

21 

229 

7 

15 
12 
10 

16 
4 

30 


90 
89 
89 
89 

91 
89 
89 
89 
89 
89 
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91 
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Commercial  activity 


Location 


Affected  Units:  IRS— Internal  Revenue  Service;  MINT— United  States  Mint;  BEP— Bureau  of  Engraving  and  Printing. 


[FR  Doc.  88-26355  Filed  11-14-88;  8:45  am] 

BILUNG  CODE  3110-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  1C— 16628;  File  No.  812-7149] 

Application  for  Exemption  American 
Skandia  Life  Assurance  Corp.  et  al. 

November  8, 1988. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

Applicants:  American  Skandia  Life 
Assurance  Corporation  (“Skandia  Life”); 
Skandia  Life  Variable  Account  C  (the 
“Account”)  and  Skandia  Life  Equity 
Sales  Corporation  (“SLESCO”). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  sections  26(a)(2)(C)  and  27  (c)(2). 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  from  the  assets  of 
the  Account  of  the  mortality  and 
expense  risk  charges  imposed  under 
certain  variable  annuity  contracts  (the 
“Contracts”). 

Filing  Date:  The  application  was  filed 
on  October  14, 1988. 

Hearing  or  notification  of  hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  5, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 


the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  5th 
Street,  NW„  Washington,  DC  20549. 
Skandia  Life,  The  Account  and  SLESCO: 
Tower  One,  Corporate  Drive,  P.O.  Box 
883,  Shelton,  Connecticut  06484-9932. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Attorney  (202)  272- 
3046  or  Clifford  E.  Kirsch,  Special 
Counsel  (202)  272-2061  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application  the  complete  application  is 
available  for  a  fee  from  either  the  SEC’s 
Public  Reference  Branch  in  person  or  the 
SEC’s  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants’  Representation 

1.  Skandia  Life  is  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  Connecticut,  all  of  whose 
issued  and  oustanding  shares  of  capital 
stock  were  acquired  by  Skandia  U.S. 
Investment  Holding  Corporation 
(“SUSIH”)  on  May  25, 1988.  Prior  to  that 
date  Skandia  Life  (then  known  as 
Hartford  Variable  Annuity  Life 
Insurance  Company)  was  a  wholly 
owned  subsidiary  of  Hartford  Life 
Insurance  Company.  SUSIH  is  a  wholly 
owned  subsidiary  of  Skandia 
International  Insurance  Corporation, 
which  in  turn  is  wholly  owned  by 
Skandia  International  Holding  A.B. 

2.  The  Account  is  registered  with  the 
Commisison  under  the  Act  as  a  unit 


investment  trust.  The  Contracts  are 
individual  flexible  premium  tax  deferred 
variable  annuity  contracts. 

3.  SLESCO  will  serve  as  the 
distributor  and  principal  underwriter  of 
the  Contracts.  SLESCO  is  registered 
under  the  Securities  Exchange  Act  of 
1934  and  with  the  National  Association 
of  Securities  Dealers,  Inc.  as  a  broker- 
dealer. 

4.  The  Account  will  invest  in  shares  of 
one  or  more  investment  portfolios  of  The 
Alger  American  Fund  or  such  other  fund 
or  funds  as  may  be  made  available  by 
Skandia  Life  and  the  Account  (the 
“Funds”). 

5.  During  the  accumulation  and  payout 
periods,  Skandia  Life  will  deduct  from 
the  Account  on  a  daily  basis, 
administration  fees  at  the  rate  of  0.20 
percent  per  annum.  The  administration 
fee  cannot  be  increased  by  Skandia  Life. 

6.  A  mortality  and  expense  risk  charge 
will  be  deducted  daily  from  the  net  asset 
value  of  the  Account  at  a  rate  of  0.80 
percent  per  annum  of  the  daily  net 
assets  in  the  Account.  Of  that  amount, 
approximatley  0.60  percent  is  allocable 
to  Skandia  Life’s  assumption  of 
mortality  risks  and  0.20  percent  is 
allocable  to  Skandia  Life’s  assumption 
of  the  expense  risks.  Skandia  Life 
assumes  this  mortality  risk  by  virtue  of 
annuity  rates  incorporated  in  the 
Contracts  which  cannot  be  changed. 
Additional  mortality  risks  are  assumed 
when  the  Sub-Accounts  decline  in  value 
resulting  in  losses  to  Skandia  Life  on 
paying  death  benefits.  The  expense  risk 
undertaken  by  Skandia  Life  is  that  the 
administration  fee,  which  is  guaranteed, 
may  be  insufficient  to  cover  the  actual 
costs  of  administering  and  maintaining 
the  Contracts  and  the  Account. 
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7.  Skandia  Life  represents  that  the 
charge  of  0.80  percent  for  mortality  and 
expense  risks  assumed  by  Skandia  Life 
is  within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  This  representation  is  based 
on  Skandia  Life's  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  thp  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  Skandia  Life  will  maintain 
at  its  administrative  offices,  available  to 
the  Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  its  comparative  survey. 

8.  Applicants  acknowledge  that  the 
sales  charge  may  be  insufficient  to  cover 
all  costs  relating  to  the  distribution  of 
the  contracts.  Applicants  also 
acknowledge  that  if  a  profit  is  realized 
from  the  mortality  and  expense  risk 
charge,  all  or  a  portion  of  such  profit 
may  be  viewed  as  being  offset  by 
distribution  expenses  not  reimbursed  by 
the  sales  charge.  Skandia  Life  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed  distribution 
financing  arrangements  will  benefit  the 
Account  and  the  contract  owners.  The 
basis  for  such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Skandia  Life  at  its  administrative 
offices  and  will  be  available  to  the 
Commission. 

9.  Skandia  Life  represents  that  the 
account  will  only  invest  in  management 
investment  companies  which  undertake 
to  have  boards  or  trustees,  a  majority  of 
whom  are  not  “interested  perons”  of 
such  companies,  formulate  and  approve 
any  plan  adopted  under  Rule  12b-l 
under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-26367  Filed  11-14-88;  8:45  am] 
BILLING  CODE  S010-01-M 


[Release  No.  34-26265;  File  No.  600-25] 

Self-Regulatory  Organizations; 
Application  for  Registration  as  a 
Clearing  Agency;  Participants  Trust 
Co. 

On  October  3. 1988,  the  Participants 
Trust  Company  (“PTC”)  filed  with  the 
Commission  an  application  for 
registration  as  a  clearing  agency  under 
section  17A  of  the  Securities  Exchange 
Act  of  1934, 15  U.S.C.  78a-l  (“Act”). 
MBS  Clearing  Corporation  (“MBSCC”), 
a  registered  clearing  agency,  has  agreed 


to  sell  its  Depository  Division  to  PTC. 
Upon  the  approval  of  PTC  as  a  limited 
purpose  trust  company  by  the  New  York 
State  Banking  Department  and  as  a 
registered  clearing  agency  by  the 
Commission,  PTC  will  become  the 
successor  to  MBSCC's  Depository 
Division. 

PTC’s  application  is  being  submitted 
on  behalf  of  PTC  by  the  Participants 
Depository  Association  (“PDA”),  an 
association  of  banks  and  dealers  who 
are  participants  in  the  MBSCC 
Depository  Division  or  who  will  be 
participant  shareholders  in  PTC.  PTC 
also  has  filed  an  application  with  the 
New  York  State  Banking  Department  to 
be  chartered  as  a  limited  purpose  trust 
company  under  the  Banking  Law  of  New 
York  State.  Upon  approval,  PTC  will 
come  into  independent  existence.  PTC 
will  then  issue  stock  to  the  subscribers 
and  the  entity  will  be  capitalized. 

You  are  invited  to  submit  written 
data,  views  and  arguments  concerning 
the  foregoing  application  within  thirty 
days  of  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Such 
written  data,  views  and  argumetns  will 
be  considered  by  the  Commission  in 
granting  registration  or  instituting 
proceedings  to  determine  whether 
registration  should  be  denied  in 
accordance  with  section  19(a)(1)  of  the 
Act.  Persons  desiring  to  make  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary  of  the 
Commission,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Reference 
should  be  made  to  File  Number  600-25. 
Copies,  of  the  application  and  of  all 
written  comments  will  be  available  for 
inspection  at  the  Securities  and 
Exchange  Commission's  Public 
Reference  Room,  450  Fifth  Street  NW„ 
Washington,  DC  20549. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

Dated:  November  8, 1988. 

[FR  Doc.  88-26366  Filed  11-14-88:  8:45  am] 
BILUNG  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Ft 
Lauderdale  Executive  Airport,  Ft. 
Lauderdale,  FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  City  of  Ft. 
Lauderdale,  Florida,  for  the  Ft. 

Lauderdale  Executive  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  Part  150  are 
in  compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA’s  determination  on  the  noise 
exposure  maps  is  October  28, 1988. 

FOk  FURTHER  INFORMATION  CONTACT: 

C.  Ed  Howard,  Airport  Planning 
Specialist,  Orlando  Airports  District 
Office,  4100  Tradecenter  Street, 

Orlando,  FL,  telephone  (407)  648-6583. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Ft.  Lauderdale  Executive  Airport  are 
in  compliance  with  applicable 
requirements  of  Part  150,  effective 
October  28, 1988. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  “the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150,  promulgated 
pursuant  to  Title  I  of  the  Act,  may 
submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
description  submitted  by  the  City  of  Ft. 
Lauderdale,  Florida.  The  specific  maps 
under  consideration  are  existing  (1985) 
noise  contours  and  future  (1990)  noise 
contours  in  the  submission.  The  FAA 
has  determined  that  these  maps  for  Ft. 
Lauderdale  Executive  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  October  28, 1988.  FAA's 
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determination  on  an  airport  operator’s 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant’s 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA’s  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 

The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
FAR  Part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room 
617,  Washington,  DC  20591. 

Federal  Aviation  Administration, 
Orlando  Airports  District  Office,  4100 
Tradecenter  Street,  Orlando,  FL  32827. 
William  H.  Crouch,  Airport  Manager,  Ft. 
Lauderdale  Executive  Airport,  1885 
W.  Commercial  Boulevard,  Suite  110. 
Ft.  Lauderdale,  FL  33309. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  for  further  information 

CONTACT. 


Issued  in  Orlando,  Flordia,  October  28, 
1988. 

lames  E.  Sheppard, 

Manager,  Orlando  Airports  District  Office. 
(FR  Doc.  88-26296  Filed  11-14-88;  8:45  am) 
BILLING  CODE  4S10-13-M 


Intent  To  Prepare  an  Environmental 
Impact  Statement  and  To  Hold  an 
Environmental  Scoping  Meeting;  New 
Taxiway,  Worcester  Municipal  Airport, 
Worcester,  MA 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  public  environmental 
scoping  meeting. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  notice 
to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposal  by  the 
city  of  Worcester,  Massachusetts  to 
construct  a  new  parallel  Taxiway  to 
Runway  11-29  at  Worcester  Municipal 
Airport.  To  ensure  that  all  significant 
issues  related  to  the  proposed  action  are 
identified,  a  public  scoping  meeting  will 
be  held. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Silva,  Environmental  Program 
Manager,  Federal  Aviation 
Administration,  New  England  Region, 
Airports  Division,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  0183.  Telephone  no.:  617- 
273-7060. 

SUPPLEMENTARY  INFORMATION:  During 
November  1988,  FAA,  New  England 
Region  completed  an  Environmental 
Assessment  (EA)  of  a  proposed  new 
Taxi  way  to  serve  Runway  11-29  at 
Worcester  Municipal  Airport.  The 
assessment  concluded  in  the  need  to 
prepare  an  EIS,  because  of  the  potential 
for  significant  adverse  environmental 
effect,  primarily  to  wetlands  and 
community  water  supply,  from  changing 
drainage  courses  on  and  in  the  vicinity 
of  Worcester  Airport. 

Comments  and  suggestions  are  invited 
from  federal,  state,  and  local  agencies, 
and  other  interested  parties,  in  order  to 
ensure  that  a  full  range  of  issues  related 
to  the  proposed  project  is  identified  and 
addressed  in  the  scope  of  work  for  the 
project.  Copies  of  the  EA  may  be 
obtained  by  contacting  FAA  at  the 
above  address  or  telephone  number. 
Comments  and  suggestions  may  be 
mailed  to  the  same  address. 

Public  Scoping  Meetings 

In  order  to  provide  public  input,  a 
scoping  meeting  for  federal,  state,  and 
local  agencies  will  be  held  on  Thursday, 
January  5, 1989,  at  9:30  a.m.,  at  the  third 


floor  conference  room  of  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park. 
Burlington,  Massachusetts.  An 
additional  meeting  to  receive  citizen 
input  will  be  held  on  Thursday,  January 
5, 1989,  at  7:30  p.m.,  at  Worcester  City 
Hall,  Personnel  Training  Room  405, 

Main  Street,  Worcester,  Massachusetts. 
Federal,  state,  and  local  agency 
representatives  are  encourage  to  attend. 
Information  about  these  meetings  may 
be  obtained  by  contacting  FAA  at  the 
above  address  or  telephone  number. 

Issued  in  Burlington,  Massachusetts,  on 
November  4, 1988. 

Vincent  A.  Scarano, 

Manager,  Airports  Division  FAA,  New 
England  Region. 

(FR  Doc.  88-26298  Filed  11-14-88;  8:45  am) 
BILLING  COO€  4910-13-M 


t  Summary  Notice  No.  PE-88-44] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued;  Rosenbaum  Aviation, 
Inc.,  et  aL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA’s 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 

The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  December  1, 1988. 
address:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGG-10), 
Petition  Docket  No.  ,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION:  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
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the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  915G,  FAA 
Headquarters  Building  (FOB  10A),  800 
Independence  Avenue,  SW., 

Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  November  8, 
1988. 

Denise  Donohue  Hall, 

Manager,  Program  Management  Staff. 

Petitions  for  Exemption 

Docket  No.:  25029 

Petitioner:  Rosenbaum  Aviation,  Inc. 
Regulations  Affected:  14  CFR  121.371(a) 
and  121.378. 

Description  of  Relief  Sought:  To  extend 
Exemption  No.  4748A,  as  amended, 
that  allows  petitioner  to  use 
Scandinavian  Airlines  System  (SAS) 
to  perform  a  complete  airframe 
overhaul  (C  and  D  check)  on  its  one 
DC-8-63  aircraft  at  the  SAS  overhaul 
facilities  at  Stockholm  (Arlanda)  and 
Stockholm-Bromma  (Linta),  Sweden. 
Exemption  No.  4748A,  as  amended, 
expired  on  October  30, 1988. 

Docket  No.:  25499 

Petitioner:  National  Air  Transportation 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  pilots  employed 
by  petitioner’s  member  air  carrier 
companies  to  perform  the  preventive 
maintenance  function  of  removing 
and/or  replacing  the  passenger  seats 
of  aircraft  operating  under  Part  135. 
Denial,  October  11, 1988,  Exemption  No. 
4990. 

Docket  No.:  25588 
Petitioner:  The  Soaring  Society  of 
America,  Inc. 

Regulations  Affected:  14  CFR  45.11(a) 
and  (d)  and  45.29(h) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  glider 
operations  without  external  ID  plates 
or  owner-affixed  external  ID 
information  and  exemption  from  the 
size  requirements  for  registration 
markings  on  aircraft  penetrating  an 
ADIZ  or  DEWIZ. 

Partial  Grant,  October  31. 1988, 
Exemption  No.  4988. 

Docket  No.:  25618 
Petitioner:  Giridhar  Gopal. 

Sections  of  the  FAR  Affected:  14  CFR 
61.39(a)(4). 

Description  of  Relief  Sought:  To  allow 
petitioner  to  obtain  a  flight  test  for  the 
Commercial  Pilot  Certificate  before 
his  18th  birthday. 


Denial,  October  28, 1988,  Exemption  No. 
4989. 

Docket  No.:  25636 

Petitioner:  International  Aero  Engines. 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)(1)  and  (3). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  export 
airworthiness  approvals  to  be  issued 
for  Class  I  products  (engines) 
assembled  and  tested  in  the  United 
Kingdom  (U.K.)  and  Class  II  and  III 
products  manufactured  in  the 
petitioner’s  consortium  countries  of 
Italy,  West  Germany,  Japan,  and  the 
U.K. 

Grant,  November  4, 1988,  Exemption  No, 
4991. 

[FR  Doc.  88-26297  Filed  11-14-88;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  8. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0008. 

Form  Number:  W-2,  W-2c,  W-2P,  W- 
2GU,  W-2CNMI,  W-2VI,  W-3,  W-3c, 
W-3PR,  W-3SS,  W-3CPR,  W-2AS. 
Type  of  Review:  Revision. 

Title:  Wage  and  Tax  Statement. 
Description:  Employers  report  income 
and  withholding  information  on  Form 
W-2.  Payers  report  payments  of 
pensions,  annuities,  retirement 
payments,  or  distributions  from  an 
IRA  on  Form  W-2P.  The  Forms  W- 
2AS,  W-2GU,  W-2NMI,  and  W-2VI 
are  variations  of  the  W-2  for  use  in 
U.S.  possessions.  The  W-2  is  used  by 
the  recipient  to  prepare  his  income  tax 
return  and  by  IRS  to  reconcile 
employment  tax  returns.  W-3  series 
forms  transmit  W-2  series  forms  to 
the  Social  Security  Administration 
(SSA)  for  processing. 

Respondents:  Individuals  or  households, 
State  or  local  governments,  Farms, 


Businesses  or  other  for-profit,  Federal 
agencies  or  employees,  Non-profit 
institutions,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 

6,200,000. 

Estimated  Burden  Hours  Per  Response: 

W-2 — 14  minutes. 

W-3 — 17  minutes. 

W-2GU — 31  minutes. 

W-2VI — 30  minutes. 

W-3PR — 18  minutes. 

W-3c — 20  minutes. 

W-2P — 17  minutes. 

W-2  A — 28  minutes. 

W-2CNMI — 34  minutes. 

W-3SS — 19  minutes. 

W-2c — 47  minutes. 

W-3CPR — 20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer 

(FR  Doc.  88-26345  Filed  11-14-88;  8:45  am] 

BILLING  CODE  4S10-25-M 


Fiscal  Service 

Treasury  Current  Value  of  Funds  Rate 

AGENCY:  Financial  Management  Service, 
Treasury. 

action:  Notice  of  rate  for  use  in  Federal 
debt  collection  and  discount  evaluation. 

summary:  Pursuant  to  section  11  of  the 
Debt  Collection  Act  of  1982  (31  U.S.C. 
3717),  the  Secretary  of  the  Treasury  is 
responsible  for  computing  and 
publishing  the  percentage  rate  to  be 
used  in  assessing  interest  charges  for 
outstanding  debts  on  claims  owed  the 
Government.  Treasury’s  Cash 
Management  Regulations  (I  TFM  6-8000) 
also  prescribe  use  of  this  rate  by 
agencies  as  a  comparison  point  in 
evaluating  the  cost-effectiveness  of  a 
cash  discount.  Notice  is  hereby  given 
that  the  applicable  rate  is  7%  for 
calendar  year  1989. 

DATES:  The  rate  will  be  in  effect  for  the 
period  beginning  on  January  1, 1989  and 
ending  on  December  31, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  should  be  directed  to  the  Cash 
Management  Division  (Agency  Programs 
Branch),  Financial  Management  Service, 
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Department  of  the  Treasury.  401 14th 
Street  SW.,  Washington,  DC  20277 
(Telephone:  (202)  287-0745). 

SUPPLEMENTARY  information:  The  rate 
reflects  the  current  value  of  funds  to  the 
Treasury  for  use  in  connection  with 
Federal  Cash  Management  systems  and 
is  based  on  investment  rates  set  for 
purposes  of  Pub.  L.  95-147, 91  Stat.  1227. 
Computed  each  year  by  averaging 
investment  rates  for  the  12-month  period 


ending  every  September  30  for 
applicability  effective  January  1,  the  rate 
is  subject  to  quarterly  revisions  if  the 
annual  average,  on  the  moving  basis, 
changes  by  2  per  centum.  The  rate  in 
effect  for  calendar  year  1989  reflects  the 
average  investment  rates  for  the  12- 
month  period  ended  September  30, 1988. 

To  save  agencies  time,  we  have 
developed  a  chart  to  be  used  in 
determining  whether  the  most  likely  to 
occur  discount  terms  are  advantageous 


to  the  government.  The  following  chart 
is  based  on  the  conversion  formula  as 
contained  in  TFM  6-8040.30  Cash 
Discounts.  Any  discount  terms  not 
contained  on  the  chart  will  require  the 
continued  use  of  the  manual  conversion 
formula. 

Using  the  7%  CVFR  this  chart 
represents  the  minimum  discount  offers 
you  should  take  for  each  of  the  specified 
discount  periods. 


Days  in  the  discount  period 

Minimum  discount  you  should  take 
(percent) 

Days  in  the  discount  period 

Minimum  discount  you  should  take 
(percent) 

1 

00.56 

16 

00.27 

2 

.54 

17 

.25 

3 

.52 

18 

.23 

4 

.50 

19 

.21 

5 

.48 

20 

.19 

6 

.46 

21 

.17 

7 

.45 

22 

16 

8 

.43 

23 

14 

9 

.41 

24 

.12 

10 

.39 

25 

.10 

11 

.37 

26 

08 

12 

.35 

27 

06 

13 

.33 

28 

04 

14 

.31 

29 

.02 

15 

.29 

Date:  November  3, 1988. 

Mitchell  A.  Levine, 

Acting  Assistant  Commissioner,  Federal 
Finance. 

[FR  Doc.  88-28342  Filed  11-14-88;  8:45  am) 
BILLING  CODE  4810-35-M 


UNITED  STATES  INFORMATION 
AGENCY 

Grants  Program  for  Private  Not-for- 
profit  Organizations  in  Support  of 
International  Educational  and  Cultural 
Activities 

The  United  States  Information  Agency 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
the  Private  Sector.  The  program  is 
designed  to  increase  mutual 
understanding  between  the  people  of  the 
United  States  and  other  countries  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 
by  OMB  Clearance  Number  3116-0175 
entitled  “A  Grants  Program  for  Private, 
Non-Profit  Organizations  in  Support  of 
International  Educational  and  Cultural 
Activities,”  announced  in  the  Federal 
Register  August  15, 1988. 

Private  Sector  organizations 
interested  in  working  cooperatively  with 
USIA  on  the  following  concept  are 
encouraged  to  so  indicate: 


Botswana:  Legislative  Exchange 

The  Office  of  Private  Sector  Programs 
will  assist  in  supporting  a  workshop  that 
will  bring  members  of  Botswana’s 
Parliament  and  other  regional  political 
leaders  to  the  United  States  to  gain  a 
better  understanding  of  the  role  of  the 
legislature  in  the  political  process.  This 
project  will  take  place  in  the  spring  of 
1988  and  may  include  government 
officials  from  other  countries  which  are 
members  of  the  Southern  Africa 
Development  Coordination  Conference. 
The  project  will  be  conceived  and 
executed  by  a  U.S.  not-for-profit 
institution  with  expertise  in  the  field  of 
American  political  processes  or  African 
affairs.  This  exchange  will  include 
substantive  meetings  with  elected 
representatives,  committee  leaders,  and 
staff  members,  and  an  examination  of 
legislative  issues  most  relevant  to  the 
interests  of  the  visiting  African 
parliamentarians. 

USIA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovative  and  cost-effective 
programming  and  which  are  able  to 
obtain  private-sector  funding  in  addition 
to  USIA  support.  Organizations  must 
have  the  expertise  and  logistical 
capability  needed  to  develop  and 
conduct  the  above  project  in  a  way 
which  will  have  a  lasting  impact  on  the 
African  participants. 

Interested  organizations  should 
submit  a  request  for  complete 


application  materials — postmarked  no 
later  than  twenty-one  days  from  the 
date  of  this  notice — to  the  address  listed 
below.  The  Office  of  Private  Sector 
Programs  will  then  forward  a  set  of 
materials,  including  proposal  guidelines. 
Please  refer  to  this  specific  program  by 
name  in  your  letter  of  interest:  Office  of 
Private  Sector  Programs,  Bureau  of 
Educational  and  Cultural  Affairs 
(Michael  Ringler — Botswana  Exchange), 
United  States  Information  Agency,  301 
4th  Street  SW.,  Washington,  DC  20547. 

Dated:  November  4, 1988. 

Robert  Francis  Smith, 

Director,  Office  of  Private  Sector  Programs. 
[FR  Doc.  88-26321  Filed  11-14-88;  8:45  am] 
BILUNG  CODE  623C-01-M 


VETERANS  ADMINISTRATION 

Information  Collection  Under  OMB 
Review 

agency:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  sponsoring  the  information 
collection:  (2)  the  title  of  the  information 
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collection;  (3)  the  agency  form  number, 
if  applicable;  (4)  a  description  of  the 
need  and  its  use;  (5)  frequency  of  the 
information  collection;  (6)  who  will  be 
required  or  asked  to  respond;  (7)  an 
estimate  of  the  number  of  responses;  (8) 
an  estimate  of  the  total  number  of  hours 
needed  to  complete  the  information 
collection;  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-511 
applies. 

addresses:  Copies  of  the  study  and 
supporting  documents  may  be  obtained 
from  Ann  Bickoff,  Department  of 
Medicine  and  Surgery  (136E),  Veterans 
Administration,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  233- 
2282.  Comments  and  questions  about  the 


items  on  the  list  should  be  diiected  to 
the  VA’8  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503,  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  December  15, 
1988. 

Dated:  November  3, 1988 
By  direction  of  the  Administrator 

Frank  E.  Lalley, 

Director,  Office  of  Information  Management 
and  Statistics. 

Revision 

1.  Department  of  Medicine  and 
Surgery. 


2.  Application  for  Medical  Benefits  for 
Dependents  or  Survivors — CHAMPVA. 

3.  VA  Form  10-10d. 

4.  The  spouse,  child,  or  surviving 
spouse  of  a  veteran  who  has  a  total 
disability,  or  who  died  as  a  result  of  a 
service-connected  disability,  may 
complete  this  application  to  obtain 
medical  benefits  available  to  them 
through  the  Veterans  Administration. 

5.  On  occasion. 

6.  Individuals  or  households 

7. 9,600  responses. 

8.  787  hours. 

9.  Not  applicable. 

(FR  Doc.  88-26281  Filed  11-14-88:  8:45  am) 
BILLING  CODE  8320-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act”  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

time  AND  DATE:  Commission  Meeting 
Wednesday,  November  18, 1988, 10:00 
a.m. 

LOCATION:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Hot  Air  Paint  Removal  Tools,  CP  87-2 
The  staff  will  brief  the  Commission  on 
petition  CP  87-2  from  the  Greater  St.  Louis 
Lead  Poisoning  Prevention  Council  requesting 
that  hot  air  paint  removal  tools  be  required  to 
have  a  warning  label  concerning  the  danger 
of  lead  fumes  and  dust. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207,  301-492-8800. 
November  9, 1988. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

[FR  Doc.  88-26420  Filed  11-10-88;  1:25  pm] 
BILUNG  CODE  6355-OI-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  8, 1988. 

TIME  AND  date:  10:00  a.m.,  Thursday, 
November  17, 1988. 

PLACE:  Room  600, 1730  K  Street,  NW„ 
Washington,  DC. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Charles  Conatser  v.  Red  Flame  Coal  Co., 
Docket  No.  KENT  87-168-D.  (Issues  include 
whether  the  judge  erred  in  finding  that 
complainant  was  not  discriminated  against 
for  engaging  in  rights  protected  by  section 
105(c)(1)  of  the  Mine  Act.  30  U.S.C.  815(c)(1). 

2.  Missouri  Rock,  Inc.,  Docket  No.  CENT 
87-65-M.  (Issues  include  whether  the  judge 
erred  in  finding  violations  of  30  CFR  56.9003.) 

Any  person  intending  to  attend  this 
meeting,  who  requires  special 
accessibility  features  and/or  auxiliary 


aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  20  CFR 
2706.150(a)(3)  and  2706.160(d). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen.  (2020  653- 
5629/(202)  566-2673  for  TDD  Relay. 

)ean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc.  88-26351  Filed  11-9-88;  4:38  pm] 

BILUNG  CODE  6735-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  8, 1988. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
November  16, 1988. 

PLACE:  Room  600, 1,730  K  Street,  NW„ 
Washington,  DC. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor  on  behalf  of  Bryan 
Pack  v.  Maynard  Branch  Dredging  Company 
and  Roger  Kirk,  Docket  No.  KENT  86-9-D. 
(Issues  include  whether  the  judge  erred  in 
finding  that  the  complainant  was  not 
discriminated  against  for  engaging  in  rights 
protected  by  section  105(c)(1)  of  the  Mine 
Act.  30  U.S.C.  815(c)(1). 

2.  Freeman  United  Coal  Mining  Company, 
Docket  No.  LAKE  86-67.  (Issues  include 
whether  the  judge  erred  in  finding  a  violation 
of  30  CFR  75.316). 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(d). 

CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen,  (202)  653- 
5629/(202)  566-2673  for  TDD  Relay. 

)ean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc.  88-26352  Filed  11-9-88;  4:38  pm) 

BILUNG  CODE  6735-01-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  DATE:  9:30  a.m.  Tuesday, 
November  22, 1988. 
place:  The  Board  Room,  Eighth  Floor. 
800  Independence  Avenue,  SW., 
Washington,  DC  20594. 

STATUS:  The  first  three  items  are  open  to 
the  public.  The  last  four  items  are  closed 


under  Exemption  10  of  the  Government 
in  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

1.  Aircraft  Accident  Report:  Ryan  Air 
Service,  Inc.,  Flight  103  Beech  Aircraft 
Corporation  1900C,  N401RA,  Homer,  Alaska. 
November  23, 1987. 

2.  Safety  Study:  Braking  Deficiencies  on 
Heavy  Trucks  in  32  Selected  Accidents. 

3.  Discussion  of  NTSB  Reply  to  FAA  re 
Mail  Control  880579  (Safety  Recommendation 
A-87-48). 

4.  Opinion  and  Order  Doty  v. 
Administrator,  Docket  42-EAJA-SE-7018: 
disposition  of  applicant’s  appeal. 

5.  Opinion  and  Order  Administrator  v 
Leenerta,  Docket  SE-7827;  disposition  of  the 
Administrator's  appeal 

6.  Opinion  and  Order  Commandant  v. 
Tombari,  Docket  ME-133;  disposition  of 
seaman’s  appeal. 

7.  Opinion  and  Order  Administrator  v. 
Foster,  Docket  SE-7734;  disposition  of 
respondent’s  appeal. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty  (202)  382-6525. 

Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

November  10, 1988. 

[FR  Doc.  88-26432  Filed  11-10-88;  1:26  pm] 
BILUNG  CODE  7533-01 -M 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  November  14,  21,  28, 
and  December  5, 1988. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STUATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  14 

Wednesday,  November  16 
10:00  a.m. 

Briefing  on  Status  of  Location  of 
Exploratory  Shaft  at  Yucca  Mountain 
(Public  Meeting). 

Thursday,  November  17 
3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting). 

a.  Order  on  Shoreham  (Tentative). 

Week  of  November  21 — Tentative 
Wednesday,  November  23 
10:00  a.m. 

Briefing  on  Effectiveness  of  Diagnostic 
Evaluations  (Public  Meeting). 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 
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2:00  p.m. 

Briefing  on  Accident  Management  Program 
(Public  Meeting). 

Week  of  November  20 — Tentative 

Thursday,  December  1 
10:00  a.m. 

Meeting  with  State  of  Nevada  on  High 
Level  Waste  Program  (Public  Meeting). 
11:30 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Week  of  December  5 — Tentative 

Friday,  December  9 
10:00  a.m. 

Briefing  by  DOE  on  High  Level  Waste 
Program  (Public  Meeting). 

11:30  a.m. 


Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

additional  INFORMATION:  By  a  vote  of 
3-0  (Commissioner  Rogers  was  not 
present  and  Commissioner  Curtiss  did 
not  participate)  on  November  9,  the 
Commission  determined  pursuant  to  5 
U.S.C.  552b(e)  and  $  9.107(a)  of  the 
Commission’s  rules  that  Commission 
business  required  that  "Affirmation  of 
Order  on  Shoreham"  scheduled  for 
November  9,  be  held  on  less  than  one 
week's  notice  to  the  public. 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 


provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (301)  492-0292. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  492- 
1661. 

William  M.  Hill,  )r., 

Office  of  the  Secretary. 

November  9, 1988. 

(FR  Doc.  88-26437  Filed  11-10-88;  2:40  pm) 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Pick-Sloan  Missouri  Basin  Program; 
Proposed  Power  Rate  Adjustment 

Correction 

In  notice  document  88-25821  beginning 
on  page  44945  in  the  issue  of  Monday, 
November  7, 1988,  make  the  following 
corrections: 

1.  On  page  44945,  in  the  third  column, 
in  the  table,  the  heading  "Proposed  rule” 
should  read  “Proposed  rate”. 

2.  On  page  44946,  in  the  first  column, 
in  the  first  paragraph,  in  the  15th  and 
16th  lines,  “blend”  should  read 


“blended";  and  in  the  16th  line,  “to” 
should  read  "of’. 

BILLING  coot  1505-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[BERC-463-NC] 

Medicare  Program;  Schedule  of  Limits 
on  Home  Health  Agency  Costs  Per 
Visit  for  Cost  Reporting  on  or  After 
July  1, 1988 

Correction 

In  notice  document  88-23906  beginning 
on  page  40771  in  the  issue  of  Tuesday, 
October  18, 1988,  make  the  following 
corrections: 

1.  On  page  40772,  in  the  second 
column,  in  the  fifth  line,  “amendment” 
should  read  “amendments”. 

2.  On  page  40773,  in  the  third  column, 
in  the  15th  line,  “05334”  should  read 
"0.5334”;  and  in  the  18th  line,  “92 
percent"  should  read  "93  percent". 


3.  On  page  40776,  in  the  third  column, 
in  the  third  paragraph,  in  the  fifth  line, 
"aids”  should  read  “aide". 

4.  On  page  40785,  in  the  table,  in  the 
last  column,  the  12th  entry  should  read 
••-1.728”. 

5.  On  page  40788,  in  the  table,  in  the 
last  column,  the  19th  entry  should  read 
“-9.289”. 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Realty  Action;  Competitive  Sale  of 
Public  Land;  Arizona 

Correction 

In  notice  document  88-25155 
appearing  on  page  44130  in  the  issue  of 
Tuesday,  November  1, 1988,  make  the 
following  correction: 

In  the  second  column,  under  Tract 
APO-GR-11-56-3,  in  the  second 
paragraph,  in  the  11th  line,  “January  3. 
1989”  should  read  "December  30. 1988". 

BILUNG  CODE  15054)1-0 


